Hay4anbrii xxypuan «dnomen», Ne 14, 2018 | Epomen Scientific Journal, No. 14 (2018) 44

VIIK/UDC 347

IlonsiTe 1 cyIHOCTH KOHKYPCHOI1

IMPaBOCYyObEKTHOCTH T'PazKJaHUHA

Edumosa Esrenns MuxaitioBua

CTY/ICHTKA IOPUINIECKOTO (DaKyILTETa

Kybanckuit rocynapcrsennbiit arpapubiit yausepcurer um. V. T. Tpyoununa
r. Kpacuomap, Poccusa

e-mail: jeni-2107@yandex.ru

Anborarusa

[IpaBoBOe 3aKkperieHne WHCTUTYTa HECOCTOSITEIbHOCTH I'PaskIaHuHa OOYCIOBHUIIO
HEOOXO/IMMOCTh BBEJICHUSI B IOPUIUUIECKYIO HAYIHYIO JIUTEPATYPY JACPUHUIIN «KOHKYPC-
Has IPaBoCyObEeKTHOCTh» B KAUYeCTBE MEKOTPACIEBOM MPaBOCyObLEKTHOCTH, OTAUIHON OT
o0IIIelt TparKIaHCKOW. ABTOP NMPUXOIUT K BBIBOJY, 9TO KOHKYPCHas IPaBOCYyOHEKTHOCTH
IpeJicTaB/IgeT coOOM MeXKOTPaC/eBYI0 MpaBoCyObEKTHOCTh B KOHKypcHOM IpaBe. Kon-
KypcCHad HpaBOCY6’beKTHOCTb BKJIIO9a€T B Ce6${ CHeHI/IaJIbeIﬁ KOMIIJIEKC IIpaB " O6H3&H—
HOCTEl TOJIKHUKA-TParKIaHIHA, KOTOpas BOSHUKAET B MOMEHT BO30YKICHUsT apOUTpasK-
HBIM CyJIOM ITPOM3BOJICTBA IO JIeIy O DAHKPOTCTBe T'PaskJIaHWHa B MAacCUBHON dopme. B
AKTUBHYIO (DOPMY MPABOCYOBEKTHOCTD IIEPEXOIUT ¢ MOMEHTA BBEJIEHUSI PECTPYKTYPU3a-
I JIOJITOB, PeaJIN3allii UMYIIeCTBa WK 3aKII0UeHNsT MIPOBOTO COTJIAIIEHUS W TIPEKpa-
IAeTCA 3aBepIieHneM jeja 0 OAaHKPOTCTBE IparkiaHuHA. BBejeHne JTaHHOTO IOHSITHS B
HAYYIHBI 000pOT 00YCIOBIEHO HEOOXOIUMOCTHIO I epEeHITUAITIT TTPABOOTHOIIEHU ITPU

6aHKpOTCTBE (PUBUIECKOTO JIUIA OT CIIEKTPa JIPYTUX MPABOBBIX OTHOIICHMUII.
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Abstract

Legal confirmation of the institution of the insolvency of a citizen made for
introduction of a definition of competitive legal personality as an intersectoral legal
personality different from the general civil one. The author comes to the conclusion that
the competitive legal personality is an inter-sectoral legal personality in the competition
law. Competitive legal personality includes a special set of rights and obligations of a
citizen of the debtor, which arises when the arbitration court institutes proceedings on
the bankruptcy case of a citizen in a passive form. The legal personality comes in the active
form at the moment of the introduction of debt restructuring, the sale of property or the
conclusion of an amicable settlement and ceases with the completion of the bankruptcy
case of a citizen. The introduction of this concept into scientific circulation is necessary
because of the need to differentiate legal relations in case of a person’s bankruptcy from

the spectrum of the other legal relations.
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OrcyrerBue peryiupyroiieil u obecriednBaioiieil 3ammuTy SKOHOMUYe-
CKOIo 000poTa HOPMATHBHOI 0a3bl, TTO3BOJISAIONIEH MTPEIOTBPATUTE HeIlIaTe-
JKEeCIIOCOOHOCTD €ro YUYaCTHUKOB, 00YCIOBUJIN ITPABOBOE 3aKpEIJICHIEe NHCTH-
TyTa HECOCTOSTEHHOCTH Tpaxkaan [1].

OjiHoit M3 IJIABHBIX NPUIUH IOsIBJICHUsS JAHHOTO MHCTHUTYTa CTasa
CKJIaJIBIBAIONIASICA TEHJICHIINs YBEJIUICHUS POCTa 3810/ 2KEHHOCTH 110 TIOTPe-
OUTETHLCKIM KpeuTaM y (hU3WIeCKUX JIUI ITepe]l KPeIUTHBIMI OpraHn3alii-
savu. Tak, 1o opunmaJIbHBIM CTaTUCTUYIECKUM JaHHbIM [{eHTpasbHoro banka
P®, 3a10/12KEHHOCTD HacCeJIeHUs TIepe] KPeIMTHBIMU opranu3arusymu 3a 2017
roji cocrasuia 12,2 tpan py6Jeii, aro na 13,2% 6obie 1o cpasaenuto ¢ 2016
rogoM [2|. Ha moment npunsarus @enepasbhoro 3akona ot 26.10.2002 Ne 127-
D3 [3], 3aKperIAIIero HHCTUTYT HECOCTOATEIbHOCTH TParK/IaH, Takasl 3a-
JIOJIZKEHHOCTD cocTapisiia 12 244 631 pyosb. Takum odpa3oM, HECOCTOSTEIhb-
HOCTH TPayKJIaHIMHA SBJISIETCS BEChbMa aKTyaJIbHBIM BOIIPOCOM, TPEOYIOIIIM
MPAKTUIECKOTO U TEOPETUIECKOTO OCMBICJICHUS CPEJIA IOPUCTOB-ITPAKTUKOB U

YYCHBIX-IITUBUJINCTOB.
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B nacrosiiiee Bpemst B I0pUJIMIECKOl JInTepaType He JI0 KOHIa PACKPbI-
ThIM OCTA€TCsl BOIIPOC POJIM KOHKYPCHOM IIPAaBOCYObEKTHOCTU I'Payk/IaHUHA, B
MeXaHU3Me IIPaBOBOI'O PEryJINpPOBaHUs OAHKPOTCTBA.

B Hayke rpazkJIaHCKOTO IIpaBa 110/l IPaBOCYObLEKTHOCTHIO TP IUITIOH-
HO MOHMMAIOT CIIOCOOHOCTD JINIA UMETh CYObeKTHBHBIC MDAk IaHCKUE ITpaBa
U UCIIOJIHSTH IOpUndecKre 00s3aHHOCTH, BBICTYIIAsI, TAKIM 00Pa3oM, CyOb-
eKTOM TpaBOBbIX oTHOMIeHuii [4]. HecmoTpst Ha cyiecTBOBaHIe WHCTUTYTA
HECOCTOSITEJILHOCTH TI'paykKjaHuHa 0oJiee JIBYX JIeT, U3ydeHue ClernuasabHOil
KOHKYPCHOI IPaBOCyOHLEKTHOCTU MPAKTUICCKH HE OCBEIAJIOCh. AHAJIM3UPYS
IOPUJIMIECKYIO JINTepaTypy, OTMETUM IIPEJACTaBJISIONNe JIJId HAC HAanOOJIb-
Uil WHTEpeC MO ITUBUJIICTOB.

T. II. IIummapesa 10/ KOHKYPCHOI MPaBoCyObEKTHOCTHIO TTOHMMAET
CIIOCOOHOCTH IIpHOOpeTeHusl U JlajbHeillnell peajn3aiii IpaBa B IIPOILECCe
[5]. lo muenmto T. T1. ITummvapeBoit, KOHKYpCHast TPABOCYOBEKTHOCTD BO3-
HIKAET ¢ MOMEHTa POKJIEHUS 1 PEKPAIIAETCST CMEPTHIO.

MpbI corjiacHbI € JIAHHON TPAKTOBKON YaCcTUYHO, ITOTOMY YTO HEOOXO-
JIIMO aKIEHTHPOBATh BHUMAHNE Ha HEOCBEIIEHUN JIaHHBIM aBTOPOM OTJIMIHSI
KOHKYPCHOIl IIpaBOCYObEKTHOCTH OT T'pazkjgaHckoii. Ciegyer oTMeTUTb, 9TO
IpolieccyabHas MPaBOCIIOCOOHOCTD I'PaKIaHIHA, B IEPUOJL IIPOU3BOJICTBA 110
JleJly 0 ero OaHKpPOTCTBE HE Bcerjla CBgA3aHa ¢ CyJeOHbIM IporeccoMm. Tak,
Harpumep, coryacuo cr. 213.8 3akona ot 26.10.2002 Ne 127-®3, rpakanuH
IPUHUMAET ydacTue B COOpaHUU KPEeIUTOPOB.

B cBoo ouepenn, I A. ManTysn paccMarpuBaeT HpaBOCYObEKTHOCTD
JIOJIZKHIKA, B KOHKYPCHBIX ITPABOOTHONIEHUSIX TOCPEJICTBOM OIPAHIYEHUs Jiee-
CIIOCOOHOCTH ¥ IIPABOCIIOCOOHOCTH JIOJIZKHIKA paMKaMi 00beKTUBHOI'O IIpaBa
B CHJTy crienu KN OTPAC/IM KOHKYPCHOTO TipaBa [6].

CoryracHo MO3UIINN 9TOTO YUIEHOI'0, OrpaHIYeHIIe BOSHIUKAECT B XOJI€ BBE-
JIeHUsI TIPOIIe/Iyphl HAOJIIO/IEHNsT B OTHOIIEHUN JIOJIKHUKA — IOPUIUIECKOIO
muna. B xkagecrse npumepa I A. MaHTY1 IpUBOANT yCTAHOBJICHHIE 3alIpe-
Ta Ha COBEpIIIEHNE OIPEJICJICHHBIX CIEJI0K PYKOBOJUTEIEM JIOJIKHIKa. Kaca-
TeJIbHO IIPABOCYObEKTHOCTH I'Pazk/laHUHA IIPU €r0 HeCOCTOSITEIbHOCTU Orpa-

HUYeHNEM OyJeT BBICTYIIATh HaJIOYKEHUE apOUTPayKHBLIM CYJIOM 3alpeTa Ha
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paciopszKeHne 9acThbio UMYIIECTBa I'PazKJIaHuHA.

Ha nHa B3risij1, BEpHBIM SIBJIsIETCsl OTHECEHIE KOHKYPCHOI IIPaBoCyOb-
€KTHOCTH K MEzKOTPAacJIeBOIi, BBICTYHAIOEl HapaBHE C CeMENHOil, 3aBela-
TeJILHOM, TPYI0BOIi, poreccyasibHoil npasocyobekTrocTr |7]. deitcrBure b
HO, HECOCTOSITEJIbHOCTD I'ParKJIaHNHa, HE SIBJISICTCS CaMOCTOSTEIbHOI OTpac-
JIbIO TIPaBa, & OTHOCHUTCS K rpakjaHckoMmy npapy. Cieayer oTMeTUThb, 9TO
IIPpaBOBOE PETYINPOBAHNE JAHHOTO WHCTUTYTA OCYIIECTBISAETCS TaKxKe MHBI-
MU OTPACJIAMIE IIPaBa, KpoMe rpazkaanckoro. Orcioa ciegyer BbIBO/I, YTO Ha-
psLy ¢ obIIerpaskJIaHCKO# MpaBOCyObEKTHOCTHIO IParkKIaHuH 00J1a/1aeT CIie-
IIAJIHHON — KOHKYPCHOI MPaBOCyOHLEKTHOCTBHIO.

Taxmm 06pa3oM, KOHKYpPCHast ITPaBoCyObEKTHOCTD IIPeJICTaBIIAeT cOOOIt
MEXKOTPACJIEBYIO ITPaBOCYyOBEKTHOCTh B KOHKYPCHOM IIpaBe, KOTOpasl BKJIIO-
yaeT B cedd cleluaJibHbIl KOMILIEKC IIpaB U O0s3aHHOCTEN TI'parkIaHuHA
JoJKHIKa. JlaHHas 1mpaBocyObeKTHOCTh BO3HUKAET B IACCUBHOI ¢opMme B
MOMEHT BO30YKJIeHUST apOUTParKHbIM CYyJIOM ITPOU3BOJICTBA, 110 JIey O OaHK-
poTcTBe I'pazkjaHuta. B akTuHyio (hopMy IpaBocyObLEKTHOCTD IIEPEXOIUT C
MOMEHTa BBEJICHUS CTAIUN PECTPYKTYPHU3AIUN JIOJIN0OB, peaJn3alli IMyIIe-
CTBa WJIN 3aKJI09EHNST MIPOBOTO COTJIAINEHN 1 TPEKPAIaeTCsd 3aBepIIeHueM

Jles1a 0 OAHKPOTCTBE IparklaHuHA.
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