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Anborarusa

B cratbe paccmaTpuBaioTcsi 0COOEHHOCTH OAHKPOTCTBA WHJIMBUJLYAJIHLHOTO IIPEJI-
NpUHUMATE ST U IIPOOJIEMbI, ¢ KOTOPHIMH CTAJIKUBAETCS WHIMBULYaIbHbBINA ITPEITPUHAMA-
TeJIb NP IPU3HAHUU ero OaHKpoToM. IToMumo sToro, 3aTponyThl HanboJIee aKTyaIbHbIE
BOIIPOCHI TEOPUU POCCUICKOI0 3aKOHO/IATEIbCTBA O OAHKPOTCTBE U IIPaBOIPUMEHUTE b~
HO#I mpakTuKu. /laHHBIi BOIIPOC aKTyajeH TeM, UTO Jiobasd KOMMepUYecKas JAesiTeTbHOCTD
HeceT orpejeseHHbIil (punancoBblii puck. Ha dunancoBoe cocrosHne MHIUBUITYaTHHOTO
NpeIPUHUMATEISI B OIIPEJIeICHHBIN TIePHOJT BDEMEHU MOT'YT IMOBJIUATH TaKie HEraTUuBHbIE
daKkTOpbI, KaK KPU3UC B SKOHOMHUKE U HE COBCEM dYecTHbIe mapTHepbl. [losTomy mHy:K-
HO YYHUTBIBaTh, UTO HU OJIMH WHJIMBHUIYaJIbHBIM IIPEJIPUHUMATE/b HE 3acTpaxoBaH OT
6aHKpPOTCTBaA, U OTBETCTBEHHOCTD IPEIIIPUHUMATEIS TIepe] KPeIUTOPaMU IIPH ITPU3HAHITT

6aHKpOTOM ABJIAeTCA OJHUM 13 BazKHbBIX aCIIEKTOB Hpe,ZLHpI/IHI/IMaTeHbCKOfI JdedATeJIbHOCTH.

KuroueBble ciioBa: MHINBUIYAIbHBI IpEAIIpUHIMATEb, ODAHKPOTCTBO, HECOCTOSITEIhb-

HOCTb, IIPABOBOE PETYJIMPOBAHUE, JTOJTKHUK.

Problems and Features of Bankruptcy of an

Individual Entrepreneur

Titova Darya Aleksandrovna
student of the Faculty of Law
Kuban State Agrarian University
Krasnodar, Russia

e-mail: da_ titova@mail.ru

http://epomen.ru/issues/2019,/23 /Epomen-23-2019.pdf



Hay4anbrii xxypuan «dnomen», Ne 23, 2019 | Epomen Scientific Journal, No. 23 (2019) 315

Abstract

The article discusses the features of the bankruptcy of an individual entrepreneur
and the problems that an individual entrepreneur faces when declaring them bankrupt.
In addition, the most topical issues of the theory of Russian bankruptcy law and law
enforcement practice were touched upon. This issue is relevant in that every commercial
activity has a certain financial risk. In a certain period of time, the financial condition
of an individual entrepreneur can be affected by such negative factors as a crisis in
the economy and not entirely honest partners. So, it should be borne in mind that no
individual entrepreneur is insured against a bankruptcy case, and one of the major factors
in business activity is the responsibility of an entrepreneur to creditors when declaring

bankrupt.
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[Ipu HEBBITIOJIHEHNN CBOMX 00SI3aTeIbCTB TIePeJl KPEJAUTOPAMI, & TaKKe
HETIOTAIICHUI BOBPEMsI CBOMX O0sA3aTeIbHBIX IIATEXKEll NMEIOTCST BCE OCHO-
BaHNSA JJIsT IPU3HAHIS WHINBUAYAJIBHOTO MPEApUHIMaTesist 6ankpoToM. 1o
OTHOINEHUIO K PEryJIMPOBAHMI0 OAHKPOTCTBA MIHJINBH/IYAJBHBIX [TPE/IIPHI-
MaTesiell TIPUMEHSIIOTCS TpaBiia, KOTOPbe YCTAHOBJICHB B I, X maparpad
1.1 ®enepasbroro 3akona Ne 127 «O mecocrogresnsbrocTi (bankporerse)s [1].

Heobxo/mMo 0TMETHTD, 9TO TOCYJapCTBEHHAsT PEIHCTPAINS TPazKIa-
HIHA B KQUECTBE HIJINBH/IYAIbLHOTO IIPEIITPUHIMATE YTPAINBAET CIUITY, KO-
rj1a apOuTpayKHBIN Cy/I IPUHUMAET PEIieHne O TPU3HAHUN WH MBI ATHHOTO
IpeIIpUHIMATE/ OAHKPOTOM U OObSIBJISIET O BBEJCHIN PEATH3AIIINN TMYIIIC-
crea. [Ipnm 9TOM mpOMCXOMUT AHHYJIMPOBAHUE BBLIIAHHBIX €My JIMIEH3HUN Ha
OCYIIECTB/ICHNE KOHKPETHBIX BH/IOB IPE/IIPHHIMATEIHCKOMN e TeIbHOCTH.

nnBuyaabHblii IpepuHIMATe b, PU3HAHHBIN OAHKPOTOM, HE
FIMEET IIpaBa [Mo/IaBaTh 3asBJICHIE Ha TOCYIAPCTBEHHYIO PETUCTPAIINIO B Kate-
CTBE HH/MBH/LYaIbLHOTO MIPEAMPUHIMATEIS B TEUCHUE I0OJIa CO JHST IIPH3HAHNS
baHKpoTCTBA [2].

O/THOBPEMEHHO € 9TUM WHJINBUYAJbHbIH TPEIIPHHIMATE b, KOTOPBIiT
IpU3HAH OAHKPOTOM, HE CMOXKET 3aPErHCTPUPOBATLCS B KAYECTBE HHINBI-

AYyaJIbHOI'O IIPEAIIpUHNMATE/IZ B TE€HEHHE IIATH JIET ¢ MOMCHTa OKOHYaHNA
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MPOTIEYPHI peam3aliil UMYIIecTBa IparkKJIaHnHa. TakxKe HYXKHO OTHECTH
peKpaleHne Mporm3BOJICTBA TI0 JIely O OAHKPOTCTBE Ha, MPOTIYKEHUH STOl
[IPOIECTY PHL.

Konus pemniennsi 0 Tpu3HAHUU WHIUBUJYAJIBLHOTO TPEITPUHIMATES
OaHKPOTOM W BBEJIEHNN Pean3aIii NMMYIIeCTBa IParkKIaHnHa HAITTPABIAETCS
apOUTPasKHBIM CYJOM B OpraH, KOTOPBIH 3aperncTpupoBasl I'pazkjIaHuHa B
Ka4yeCcTBe MHANBUYAJILHOTO IPEeAIPUHIMATEI.

B1o6aBoK WHAMBUIYAJIBHBIN MIPEIIPUHIMATEL HEe HMeeT IpaBa He
TOJILKO OCYIIECTBJIATE MPEAITPUHUMATEILCKYIO JeATeIbHOCTD, HO U paboTaTh
B OpraHax yIpaBJieHus IOPUINIEeCKOTO JINTa. B 3ToM ciydae UCKII0UYeHneM
SBJISIOTCS KPeJIUTHbIe opraHu3aiiun. JlaHHbIil 3a1peT JAeficTByeT B TedeHUe
IISITY JIeT € JIaThl 3aBepIIeHNs IIPOIe/yPhl pean3aliui UMYIIeCcTBa UiIn Ipe-
KpalleHus MMPOU3BO/ICTBA 10 JieJly O DAHKPOTCTBE B OTHOIICHWH WHINBHTY-
AJILHOTO IpEeAIpUHUMATEIA.

HeobxouMmo J100aBUTH, YTO WHIMBUYAJIBHBINH TPEIPUHIMATEb HE
nMeeT IIpaBa 3aHuMaTh JIOJI?KHOCTL B opraHax yIipaBJIeHus KpeJJUTHON opra-
HU3AIUNA B TeYCHUE JeCATH JIeT C JaThl 3aBepIllleHUs IPOIEyPhl peaIn3aliuu
UMYIIECTBA UJIN MPeKpaIlenns 1o Jie/ly 0 OaHKPOTCTBE O OTHOIIEHUIO K WH-
JUBUYAJIBHOMY HPEIIPUHUMATEIIIO.

OcHOBHBIMU TIPpOOJIEMAMI TP ITPABOBOM PEIr'YJIUPOBAHUN TTPU3HAHMSA
OAHKPOTOM WH/IUBHJIYAJHLHOTO MPEITPUHAMATEIS BBICTYTIAIOT:

— OCODEHHOCTH CTAHOBJIEHUST WHIUBUIYAJLHOIO IPEIITPUHUMATES

6aHKPOTOM;

— TIPOIIECC pacCMOTPEHNUs JieJ 0 OAHKPOTCTBE I0PUNIECKIX JINII,

— CcUTyallli, B KOTOPBIX MOXKHO KCIIOJIb30BaTh KOHKPETHLIE IIPaBO-

Bble HOPMBI B PACCMOTPEHNN JIeJT 0 OAHKPOTCTBE WH MBI YA bHBIX
[Ipe/iIpuHnMaTesiei;

—  TOCJeJCTBUSA DAHKPOTCTBA WH/INBUIYAJILHOTO TTPEITPUHIMATES.

HeobxomMo oTMeTHTh, uTO B Poccun oTMeYaioT HEKOTOPBIE CIIOCOOBI
pertenus TaHHbIX TPoOIeM, HO 3TO He 03HAYAET, YTO BOITPOCKHI TPABOBOTO pe-
I'YJINpOBaHUs NPU3HAHNUS WHIUBUJIYAJIBLHOTO IPEIITPUHUMATEIA OAHKPOTOM

PACCMOTPEHBI CO BCEX CTOPOH. DTO MOYKHO OObSICHUTH TEM, YTO 3aKOHO/IA-
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TEJIbCTBO HE CTOUT Ha MECTe, IIOCTOsIHHO T0/[BEpraeTcs n3MeHennsiM. Jlannbie
N3MEHEHUs KacaloTCsl U IPABOBOI'O PEryJIMPOBaHUs HPOIEYyPhl IPU3HAHUSI
WHJIMBUJLya/IbHOTO IIPEIIPUHUMATEIT OAHKPOTOM.

Ha cerojagmnmii jieHb CynecTByeT MHOTO Pa3HbIX MHEHUI 10 JIaHHO
npobJieMe. Takas pasHuiia TOUYEK 3peHus TOBOPUT O TOM, UTO KaXKJIbIH O/
XOJUT K 9TOi IpobJeMe CO CBOUM METOOJOTHYECKUM IIOJIXO0/IOM, ITO3TOMY
BJIeYeT 3a co0oil cHIKeHne 3(pHEKTUBHOCTU IPUMEHEHUs eNHBIX IIPaBOBBIX
HopM. HacTble OMMOKM, KOTOPble BOSHUKAIOT B JIAHHOM BOIIPOCE, KACAIOTCs I1.
1 ct. 25 'K P®, koTOpas coaepKuT MOJIOKEHNIE O TOM, YTO HECOCTOATE/IbHBIM
(T.e. BAHKPOTOM) MPU3HAECTCS TOT WHINBH/IYAIBHBIN TTPEIIPHHIMATEb, KO-
TOPBIIl HE B COCTOSAHUU YIOBJIECTBOPUTH TPEOOBaHUST KPEJIUTOPOB, CBABAHHBIC
C OCYIIECTBJIEHHEM UM TIPEJIIPUHUMATETHCKON JIesiTe/IbHOCTH [3)].

[Tocranosnenne [Lirenyma Boiciiero Apourpaskunoro Cyma P® ot 30
nions 2011 r. Ne 51 packpbiBaeT HEKOTOPBIE OT/I€/IbHbIE ITPOOJIEMbI ITPU3HAHMST
WH/ITBULYaIbHOIO TIPEIIPUHIMATEIST OAHKPOTOM.

Ha cerojiusiiiuii JieHb MOXKHO OTMETHTH HEKOTOPOE KOJTMIECTBO HOPM,
pPerynpyommnx 6aHKPOTCTBO MHIMBUILYAJIbHBIX IIPEeIIpUHAMATe el 1 TOT
dakT, 9TO CcTATyC MHIMBULYAJIBHBIX IPEAIPUHIMATEIel 1 CTaTyC I0puInie-
CKOI'O JINIA OTJIMIAeTCsI, TI09TOMY BO3HUKAET HEOOXOIMMOCTL YI/IyOJIEHHOTO
cyJ1IeOHOTO TIOHUMAaHUsT HOPM 3aKOHOJIATEIbCTBA B PEIICHUN BOIPOCOB OAHK-
porctBa UIT. @epepanbhbiii 3akon «O HecocTosiTeIbHOCTH (6AHKPOTCTBE)»
oT 26 okTsa0ps 2002 r. Ne 127-P3 — 570 0CHOBHOIT JJOKYMEHT, PerjiaMeHTUupy-
fonuit 0AHKPOTCTBO MHANBUAYAJIBHBIX IIpearipuaunMareseit. [Ipu peraabHom
PACCMOTPEHUN CYIIECTBYIONNX MTPABOBLIX HOPM B JIAaHHOM BOIIPOCE, HE JKeJia-
TeJILHO II0sIBJIEHIE HOBBIX HOPM, KOTOpbIe He ObLIN 1peaycMorpensl B @3, Ha
CETOJIHATITHUN JIeHb JIefCTBYIONee 3aKOHOJIATEILCTBO Poccniickoit Dejiepa-
U1, MOYKHO CKa3aTh, 3aMHTEPECOBAHO B OIPEe/ICHUN TeJIeil OlpeIeIeHHbIX
porielyp HecocTosTe/IbHOCTH. K mipuMepy, JJaHHbIe e/ PerJIaMeHTHPYIOTCS
cT. 2 «3aKoHa 0 ODAHKPOTCTBE», BOT OJHU U3 HUX:

—  HeoOXOIMMOCTb 00€CIIeUNTh COXPAHHOCTH UMYIIECTBA JOJIKHUKA;

— aHajm3 (pUHAHCOBOI'O COCTOAHMA ODAHKPOTA,

— cozjlanue peectpa TpeboOBaHMIT KPEIUTOPOB.
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BriBatoT cydan, Korjia BO3HHKAET BOIPOC O BOZMOYKHOCTH BOCCTAHOB-
JIEHUE TIJIATEXKEeCIIOCOOHOCTH JIOJIZKHIKA, B 9TOM MPOIEcce apONTParKHBIH CY/1
3allyCKaeT Mporenypy (pUHAHCOBOIO 03/I0pOBJeHNs. TakzKe CTOUT He 3a0bl-
BaTh O MPOIEcce KOHKYPCHOTO ITPOU3BOJICTBA U OCTAJIbHbBIE 1€/ MOI'YT OIIpe-
JIeJICHBI JIAHHBIM MPOIECCOM U OBITH HAIIPABJIEHbI Ha yJIOBJIETBOPEHNE TPEOO-
BaHUl KpeanuTopa.

CrestyeT OTMETUTD, 9TO B PACCMOTPEHHE J1e1 0 OAHKPOTCTBE WHIUBULY-
aJIbHBIX TIPEJINPUHIMATEIEN, YKeJIaTeIbHO YIOBIeTBOPSITh TpeOoBaHUs Kpe-
JINTOPa, HO W MOMOTaTh JIOJYKHUKY CTATh IJIATEXKECIOCOOHBIM, ¢ TTOMOIIBIO
ITPOTIECCa BOCCTAHOBJICHHST €TI0 IIATEKECIIOCOOHOCTH [4].

s mocTimKenus 3TuX 1eseit HeoOX0oaMMO PEIuThb PsJl 3a/1a:

— ycTaHoBJieHne TpebDOBaHU KPeIUTOPOB;

— (pakT 6aHKPOTCTBA JIOJKHUKA,

— OICAHWe ero MMYIIEeCTBA.

DTO 0O3HAYAET, UYTO IPABOBOE PEryJNPOBAHNE IIPOIEAYPhl ITPU3HA-
HUSI WHJIMBU/IYAJIBLHOTO HIPEJIIIPUHUMATE/ISI OAHKPOTOM periaMeHTUPYEeTCs He
TOJTBKO HOPMaMH O OaHKPOTCTBE THX CyOBEKTOB, HO M HOpPMaMU O OaHK-
POTCTBe I'pazkKjaH, KOTOpbIe He ABIIIOTCA TPEITPHHIMATEIIMI U TOJTBKO B
KOHIIE TIPUMEHSIOTCST TIPABUIa 0 OAHKPOTCTBE FOPUANIecKuX Juil [5).

Cy1ecTByeT olpe/ie/ieHHOe MHEHHUE 110 TIOBOJLY BOIIPOCOB IIPABOBOIO pe-
I'YJIUPOBAHUS TTPOIEYPhI PU3HAHUA WHINBUIYAJIHHOIO MPEITPUHIMATETS
b6ankporoM. Ilpu cybcuamapHOM HPUMEHEHHH HOPM O OaHKPOTCTBE WHJIU-
BU/IyaJIbHOT'O IIPEAIIPUHUMATEJIS, HCIOJIb3YeMble ITpaBuIa OYIyT JIOIOTHEHBI
IIpUMeHEeHNeM WHBIX HOPM O OaHKpOTCTBe, a ctaTbhd 23 ['K Oymer mpume-
HATHCS TOJIBKO TOTJIA, KOTJIa MHOE He BhITEKAeT M3 3aKOHA NN KAKUX — JIUO0
JIPYTUX MPABOBBIX aKTOB. CyIIEeCTBYIOT HEKNE pa3/IMdus MIPU BHIOOpE crucTe-
MBI [IPABOBBIX HOPM, KOTOPBIE PEryJMpPYIOT BOIPOCHI DAHKPOTCTBA WHIMBU-
JlyaJIbHBIX TpepuHuMaresieii. HeobxoammMo oTMeTuThb, 4TO IpPUMEHEHNE U
TOJTKOBaHUE HOPM OyJleT pasHuThed. K mpumepy, 3aK0H He MMeeT creruab-
HOI1 HOPMBI, PEryJINPYIOIIeil BOIIPOC O pa3Mepe JIeHEXKHBIX TpeOOBaHMIA.

Hpyroit 1moaxo/1 yKa3biBaeT Ha TO, UYTO B JIAHHON CHUTyallud HEOOXO.IU-

MO IIPUMEHATDL HOPMY, KOTOpasd pacCiuTaHa Ha IOPUANICCKUX JIUII. Pemennem
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JIpyToil TpobJIeMBI CJIelyeT CUNTaTh MPUMEHEeHNe HOPM, YCTaHOBJIEHHBIX CT.
202 3Bakona o 6aHKpoTcTBe. B JJaHHOM cilydae ecTh BO3MOYKHOCTD JIJIsI OIIpe-
JleJIeHNsT KpuTeprs 6aHKPOTCTBA WHINBU/Lya/IbHBIX TIPEIIPUHIMATEIEH, I
»Ke Kputepuil Heriarexkecrocoonoct. OH mnpegycMmorper 1. 1 ¢r. 3 3akoHa
0 OAHKPOTCTBE I IOPUINIECKIX JTUI], 1 KPUTEPUl HEOTLIATHOCTH, KOTOPBIiT
NPEeyCMOTPEH II. 2 CT. 3 /I T'Park/iaH.

B koneunom urore B nosioxkenuu Ilocranonienus [Lnenyma BAC Ne
51 cymiecTBYIOT HEKOTOPBIE MTPOOEJIBbI, KOTOPhIE €CTh HEOOXOIMMOCTh 10pabo-
TaTh, & JIpyTI'ie U3 HUX HYXKJIAIOTCA B JIeTaJIbHOM I1€PECMOTPE.

[Ipu 5TOM HY?KHO OCYIIECTBUTH yperyJupoBaHue IpOoIeypbl OaHK-
POTCTBa MHAMBUYaJLHBIX MpeIIPUHIMATEIel KOHKPETHO 3aKOHOAATE/IHHO,
9TOOBI JIOCTHYDL 3(MD@PEKTUBHOIO PETYINPOBAHUS IpOIecca OAHKPOTCTBA U
CHUKEHUsT KOJTMYECTBA CIIOPHBIX MOMEHTOB M OIMNOOK B IPABOIPUMEHITE b

HOM IIpo1ecce.

Cnucok aureparyphbl

1. O mecocrosiresibrocTr (GankporcTie): PenepanbHblii 3akon 0T 26.10.2002 Ne 127-
D3 (pex. ot 23.04.2018) // Cobpamnme 3akoHOomarenbcTBa Poccuiickoit @egepanuu. 2002.
Ne 43. Cr. 4190.

2. I'paxknancknit xojekc Poccuiickoit ®@epeparun: DejepasbHblii 3aKOH OT
30.11.1994 Ne 51-®3 (B pex. or 01.09.2018) // Cobpanue 3akonomarenbcrBa Poccniickoit
Oeneparmu. 1994, Ne 2. Cr. 198.

3. Acranosa E. B. BakpeauroBannocts rpaxaan B Poccun: mpobiieMbl U yTH UX
pemtenust // FOpucrb-Ilpasosexs. 2017. Ne 3 (82). C. 165- 71.

4. Macsiennukosa JI. B. BankporcTBO cyObeKTOB XO34HCTBEHHOI JIeATEILHOCTH U
rpaxan: yaebnuk/ JI. B. Macrennukosa. Kpacnomap: Ky6l'AY, 2018. C 122.

5. O paccmorpeHun Jieg 0 OAHKPOTCTBE WHMBHUIYAJbHBIX ITPEJIPUHAMATEIEH»
:Derepasibabil 3ak0H 0T 26 okTsa6pst 2002 1. Ne 127-D3 «O necocrogrenbHocTr (6aHKPOT-
cree): Ilocranosienne [Tnenyma BAC PO or 30.06.2011 Ne 51 // CupaBouHo-1ipaBoBast

cucrema «[apanT».

http://epomen.ru/issues/2019,/23 /Epomen-23-2019.pdf



