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Аннотация

Предмет корпоративного договора ограничен имущественными правами на
акции (доли) и правами голоса из акции (доли), поскольку порядок осуществле-
ния иных корпоративных прав участников хозяйственных обществ может быть из-
менен либо императивными нормами корпоративного законодательства, либо нор-
мами устава. По-мнению автора следует разработать на федеральном уровне под-
законный акт, систематизирующий и разделяющий императивные и диспозитивные
корпоративные нормы. Автором отмечается, что предметом корпоративного догово-
ра выступает обязанность участников хозяйственного общества осуществлять свои
корпоративные права определенным образом.
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Abstract

The subject of the corporate agreement is limited by property rights to shares
(shares) and voting rights from the shares (shares), since the procedure for exercising other
corporate rights of participants in business entities can be changed either by peremptory
norms of corporate legislation or by the rules of the charter. According to the author, a by-
law should be developed at the federal level that systematizes and separates peremptory
and dispositive corporate norms. The author notes that the subject of the corporate
contract is the obligation of participants in a business company to exercise their corporate
rights in a certain way.

Key words: corporate agreement, subject of the agreement, legal nature, shareholder
agreement, corporate rights.

The duality of the legal nature of the corporate contract and the lack
of established practice for its application gave rise to different opinions in the
science of corporate law regarding the nature of its subject. So, some authors
consider the subject of a corporate contract as a purely corporate component,
while others believe that the subject of a corporate contract has both
corporate and civil law principles [1, 2]. For example, V. K. Andreev calls the
main subject of the corporate agreement the implementation of voting on the
competence of the general meeting of participants, and the agreement itself
as managerial and entrepreneurial. The essence of the corporate agreement
is that this agreement is aimed at exercising the corporate rights of its
participants [3]. Also, in science there is an opinion that a corporate contract
is not a type of contract, because it is determined through the parties and
the material object, but does not have its own object [4].

In our opinion, the subject of a corporate contract is the obligation
of participants in a business company to exercise their corporate rights in
a certain way. Art. 2 of the Civil Code of the Russian Federation refers
to relations governed by civil law relations associated with participation in
corporate organizations and management, further the legislator calls these
relations “corporate relations”. As can be seen from this concept, corporate
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relations are understood in a broad sense - that is, relations associated with
participation and management in corporations.

According to M. A. Egorova’s corporate relations differ significantly
from a property relationship, the content of which is determined by
the possession, use and disposal powers, as well as from a commitment
relationship, the elements of which are the creditor’s claim power and the
corresponding debtor’s obligation [5].

In order to determine whether corporate relations belong to civil
relations, we analyze the signs of "participation"and "management"in the
corporation. First: corporate relations arise between participants (founders)
of a corporate legal entity. Art. 65.1 of the Civil Code of the Russian
Federation divides all legal entities into corporate and unitary organizations.
In accordance with paragraph 1 of this article, corporate organizations are
legal entities whose founders have the right to participate (membership) in
them and form their highest executive body.

Secondly, the moment of the emergence of corporate relations will be
the appearance of the legal capacity of these legal entities after passing
through the state registration of a legal entity in the administration of the
Federal Tax Service. As M. A rightly notes. Egorova: “Participants in
corporations have the right with respect to the legal entity itself, and not
with respect to its property” [6].

Thirdly, management in corporations implies the presence of a manager
and a subordinate person, while the subordinate person has a framework
obligation to execute the power orders of the manager in accordance with
the size of the share (contribution, share) of the subordinate.

According to E. A. Sukhanova, if the authorized person is opposed by
a strictly defined obligated person, then such civil legal relations are relative.
T. e. in the event of a violation of the law, only a strictly defined person
may be obliged, by his actions, to satisfy the interests of the authorized [7].
So, in accordance with Art. 67.2 of the Civil Code of the Russian Federation,
liability follows from the contents of the memorandum of association, charter,
corporate agreement.
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Thus, the concept of "managerial legal relationship"is reflected.
According to this concept, any legal entity, regardless of its relationship
to property under the right of ownership, operational management and
economic management, value in assessing the content of corporate legal
relations should be given to management relations, and not property
relations.

Summarizing the foregoing, corporate participation and corporate
governance can be distinguished. We consider it appropriate to develop and
adopt a subordinate act in which it is desirable to reflect the concepts
of corporate "participation"and corporate "management"and state them in
the following version proposed by the authors: "a) the right to corporate
participation is an absolute non-property right, which is (for an economic
company); b) the law of corporate governance is a relative obligation law
arising between the manager and subordinate person in connection with the
management of the corporation by means of. ”

Thus, corporate relations are relations of corporate participation and
management. However, the openness of the list of corporate relations in the
general provision on a corporate contract and the blurring of the distinction
between contractual obligations and the corporate component may give
rise to many ambiguities regarding its subject. In contrast to Russian law,
the legal doctrine of joint-stock companies of Germany in the corporate
agreement identifies two levels of legal relations of the company’s participants
with each other and with the business company.

The first level regulates corporate relations that arise in connection
with the participation of shareholders in the company. The source of these
relations is the Federal Law "On Joint-Stock Companies"and the charter of
the joint-stock company. This level of legal relationship determines the status
of the participant for all other participants of the joint-stock company and
third parties. The second level contains the relations of the AO participants,
which are governed by the general provisions of the contract law of Germany.
Such relationships are the basis for the occurrence of the obligation to commit
(abstention from committing) a certain action [8]. Thus, the corporate
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relations of Germany are based on two constituent provisions - reflected
directly in the charter of the joint-stock company and subject to the rules
of publicity, as well as the process of amending it, or the provisions formed
by the participants of the joint-stock company not included in the charter of
this joint-stock company [9].

When deciding whether to include additional regulation in the charter
or to draw it up as an agreement of the company’s participants, the parties
have the freedom of their own discretion, since these provisions cannot be
included exclusively in the charter [10]. Such a systematic nature of corporate
relations allows us to separate corporate relations, which are exclusively
reflected in the law and the constituent document, and relations, which
are fixed directly in the corporate agreement. Moreover, the terms of the
corporate agreement should not contradict the law and the constituent
document.

This approach to understanding the subject of a corporate contract is
more correct, because he separates the mandatory provisions of the law and
the charter from the dispositive provisions of the corporate contract. The
German nature of the corporate contract classifies it as a type of civil law
contract, which means that it excludes a number of possible disagreements
in judicial practice and the science of corporate and civil law [11]. It is
worth agreeing with the judgment of E. A. Sukhanova, that the continental
legal system is dominated by the understanding of a corporate agreement as
ordinary civil law transactions of share holders to dispose of their property
that do not generate a legal effect [12].

Thus, in view of the fact that Art. 2 of the Civil Code of the Russian
Federation, corporate relations are classified as civil, it is advisable to
assume that the subject of the corporate agreement has exclusively civil law
component. In addition, the subject of the corporate contract, along with
those specified in the law, should also include: the right to receive dividends,
which participants are entitled to refuse in favor of a third party, resolution
of deadlocks (“stalemate situations”), provisions on corporate control, the
obligation of participants not to violate the maximum share in the authorized
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capital and a number of other provisions. The subject of the corporate
agreement is limited by property rights to shares (shares) and voting rights
from the shares (shares), since the procedure for exercising other corporate
rights of participants in business entities can be changed either by peremptory
norms of corporate legislation or by the rules of the charter. In our opinion,
a by-law should be developed at the federal level that systematizes and
separates imperative and dispositive corporate norms.
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