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Anborarusa

Cemeitnbiit kKojieke Poccuiickoit @erepaliun 1pe1ocTaBser CTOPOHAM aJIMMEHTHO-
ro obsi3aTeIbCTBa BO3MOXKHOCTH YPEryJNpPOBaTh BCE Pa3HOIJIACHUsI, OJIHAKO B peaJibHOI
JKU3HHU UCIOJTHEHUE JIAaHHOM 00S3aHHOCTHA OOeCIieurnBaeTC s MPUHYINTETHLHON CuIoit rocy-
gapctBa. [[puauna B TOM, 9TO aJlMMEHTHOE COIVIAIIIEHUE STBJISETCsI OTHOCUTEIbHO MOJIOIBIM
HHCTUTYTOM CeMeHHOTO IpaBa U, KaK CJIeJCTBUE, UMEeT MHOIO IpobJieM U HEJIOCTATKOB.
JlanHast HaydHas CTaTbsd IOCBLAIIEHA MCCJIEOBAHUIO JIOTOBOpa 00 yILiare aJuMeHTOB. B
CcTaThe PAcCMaTPHUBAIOTCs CIIOPHBIE BOIIPOCHI TEPMUHOJOTUN, AJIJMMEHTHBIX 00s13aTe/IbCTB
U IIPABOBOI TPUPOJIBI JIOTOBOpa 00 yILIaTe aJuMeHTOB. PacKpbiBaeTcs BusHue ocoOeH-
HOCTEl FOPUANIECKO IIPUPOJIbI COIVIAIIEHNsT Ha TPeOOBAHMS, BBIIBUTAEMbIE K €10 CyOb-
€KTHOMY COCTaBY. BBISIBISIOTCS U aHAIN3UPYIOTCA MEXKIUCITUILIMHAPHBIC «ITOI'DAHIIHBIC»
cdepbl JOTOBOPHOTO peryjupoBaHud. B pesysibrare NPOBEJIEHHOIO MCCJIEI0OBAHUS aBTOP
IIPUXOJIUT K BBIBOJY, YTO AJMMEHTHOE COIVIAIIEHUE HE MOXKET PacCMaTpPUBATBCA HU KaK
IPazK/IaHCKO-IIPaBOBOI JOIOBOP, HU KaK CEMEHHO-IIPABOBOI JOI0OBOP, a ABJIACTCA MEXKOT-
PaCJIeBBIM «ITOIPAHUIHBIMY» KOMILJIEKCHBIM ITPABOBBIM MHCTUTYTOM. B cTaThbe aHam3upy-
I0TCS HOPMBI CEMEHOT'0 U I'ParKJIAHCKOTI'0 3aKOHO/IATe/ILCTBA. [lo/TydeHHbIe BBIBOIBI MOTYT
OBITH MCIIOJIb30BAHbBI B JIAJbHEHIINX HCCIeOBAHUAX JIJIsT COBEPIIIEHCTBOBAHUSI ITPABOBOIO

pPEeryJIMpOBaHus COTJIAIIIEHUS 00 yILIaTe aJiMEHTOB.

KuroueBbie cjioBa: coralienne o0 yiiare aJuMeHTOB, IIaTeIbIINK aJTUMEHTOB, TOJIY-
JaTesb aJUMEHTOB, CEMEIHO-TIPaBOBOM JOTOBOP, I'PaXKIaHCKO-ITPABOBOI JIOTOBOP, IIPABO-
Basl IPUPO/Ia AJIMMEHTHOTO COTJIAIIEHUS, MEYKOTPACIEBO KOMILJIEKCHBIN ITPABOBOM NHCTH-
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Abstract

The family code of the Russian Federation provides the parties to the alimony
obligation with the opportunity to settle all disputes, but in real life, this obligation is
enforced by the state. The reason is that the alimony agreement is a relatively young
institution of family law and, as a result, has many problems and disadvantages. This
scientific article is devoted to the study of the contract for the payment of alimony.
The article deals with controversial issues of terminology, alimony obligations and the
legal nature of the contract for the payment of alimony. The article reveals the influence
of the legal nature of the agreement on the requirements for its subject composition.
Interdisciplinary "borderline"areas of contractual regulation are identified and analyzed.
As a result of the research, the author comes to the conclusion that the alimony agreement
cannot be considered either as a civil contract or as a family law contract, but is an
intersectoral "borderline"complex legal institution. The article analyzes the norms of
family and civil legislation. The obtained conclusions can be used in further research

to improve the legal regulation of the agreement on the payment of alimony.

Key words: agreement on the payment of alimony, the payer of the alimony, the recipient
of alimony, a family law contract, civil contract, the legal nature of alimony agreements,

intersectoral complex legal institution.

B nacrosiiee Bpemsa B Poccun m3MeHUINCh TPUOPUTETHI BHY TPUTOCY-
JIAPCTBEHHOI MOJUTUKU. Bompochl yKpereHns poccuiicKoil ceMbl TTOCTaB-
sennl [Ipesnaentom Poccniickoit @enepanun Ha oJWH YPOBEHb C BOITPOCAMME
HATIMOHAJIBHOMN OE30TAaCHOCTH, SKOHOMITIECKOT0 passuTus |1, ¢. 652].

B srom rojy ucnosHmioch 25 jer ¢ MomenTa npusitust CemeitHoro

kojiekca Poccuiickoii @eneparun (nastee - CK PD), KoTopbiit u3MeHUT TIpa-
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BOBOE peryJjimpoBannue ceMeilHbIX OTHOIIEeHU, IIpuIaJl JIeMOKPaTUIeCKNil xXa-
paKTep ceMeiiHoMy 3aKoHOAATE/NLCTBY. CyIIecTBEHHO BLIpoOCaa cdepa Mnpu-
MEeHEHNUs JTUCTO3UTUBHBIX HAYaJ . YCUINIACh POJIb TAKNX CPEJICTB CAMOpEry-
JMpOBaHUd CEeMeNHbIX OTHOIMIEHNI, KaK CEeMENHO-IIPpaBOBbIE€ JIOIOBOPLI U CO-
TJTAINEHNs], YTO B COBETCKOE BpeMs HEBO3MOYKHO OBITIO JlayKe MPE/ICTABUTD.

B mannoii crarbe paccMOTPUM TaKOl MHCTHTYT ceMefHoro mpaBa, Kak
aJIMMEHTHOE COTJIAIIeHne, ero MpaBoOBYIO MPUPOILY U OCOOEHHOCTHU JIOTOBOP-
HOI KOHCTPYKIMK. B coBpeMeHnHol TpaBoBoil JIeiICTBUTEILHOCTH JTaHHOE CO-
IJIallleHUe BBICTYIIaeT KakK sBJICHHEe MHOIOI'PAHHOE.

Mmuorue BompoOCHI, cojiepKalliue aHaJIN3 AJUMEHTHOTO COTJIAITeHUS
(fopugaeckas MpUpoja, OTpacieBas MPUHAJIEKHOCTH U MECTO B IIPABO-
BOII cucreme, IIOHATHE JIONOBOpa, ero IpeaMeT, COCTaB YYaCTHUKOB, POJIb B
PEryJIMPOBAHUN CEeMEHHBIX OTHOIIEHH ), OCTAIOTCs JI0 CUX MOP CIIOPHBIMU 1
HEepeIreHHbIMI, HECMOTPsI Ha, MOsABJICHIE B TIOCIETHUE TOJIbI OOJIBIIIOTO YHC/Ia
JINCCEPTAIMOHHBIX UCCJIeIOBaHU, MOHOTpaduil 1 HAYUHBIX CTATEll.

[TosTomy cumraem, uTo riIybOKOe MOHUMAaHUE CYNHOCTU AJTUMEHTHOrO
COTJIAINICHUS sABJISETCs HEOOXOIMMBIM YCJIOBUEM YCITEITHOTO (DY HKITMOHUPOBA-
HH¢ 9TOrO IIPABOBOI'O MHCTUTYTa Ha IIPaKTUKE.

AJIUMEHTBI B CeMetHOM IIpaBe - 3TO CPeJICTBa, KOTOPhIE 110 3aKOHOIa~
TEJILCTBY OJIHU UJIEHBbI CeMbU 00sS3albl YILJIAUMBATL Ha COJIep:KAHUe JIPYTHUX.
Camo moHsITHe ATMMEHTOB U3BeCTHO elre co Bpemen JIpesnero Puma (ot sar.
alimentum - tmma, muranwe). [lepBeIME ATUMEHTITHKAME B MEPE ObLIN OT-
bl HE3aKOHHOPOXKIeHHBIX JieTeil. [To31Hee Obl1a yeranoB/ieHa 06s-3aHHOCTD
JeTeil comepXkaTh poauTesieil B crapocTH WM B ciaydae Oosiesn. B Puwme
IIOCTEIIeHHOE YMEHbIIIeHNe HEOIPAHUYCHHON BJIACTU OTIA Ha/| YJIeHaMU Ce-
MbU TIPUBEJIO B HadaJse 3moxu Vmiepnn K 3aKOHOJIATETHbHOMY 3aKPEIIEHNIO
00513aTeJILHOTO COJIEPYKAHNA: OJHUX POJICTBEHHUKOB JIDYTUMH COIJIACHO 3a-
KOHHBIM OpakaM MM KPOBHOMY POJICTBY U BHEOPAUHBIMU JIETHMU MaTepHu u
ee poauTesieil. YKe y TPEKOB CyIIECTBOBAJIO TOCY/IapCTBEHHOE obecrievueHne
MO’KUJIBIX U HEPADOTOCIIOCOOHBIX TparK/aH u Jereifi-cupor |2, c. 24].

[IpesiocTaBienne MaTepraJbHOTO COAEPXKAHUS PN AJTUMEHTHPOBAHIH

IIPOUCXOAUT IIO pa3/JIMYHbIM IIpXUYMHaM, HO B II€EPBYIO O4epelb 110 COOMaJILHO-
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9KOHOMMYECKNM. ['0cy1apcTBO IPUHUMAET Ha cebsi BO MHOI'MX CJIydasix Opemst
COJIEPYKAHMS HEJEeCIIOCOOHBIX 1 OTPAHMYEHHO 1eeCIIOCOOHDIX JINIT: BHIILIAYN-
BaeT IEeHCUH, TOCOOUsT 1 3a91C/IsieT UX Ha rocyaapcrBennoe odecredenune. Ho
JlazKe y CaMOro IIPOIBETAIOIIEro rocy/1lapcTBa BOZMOKHOCTH HEOE3IPAHUIHDI.

Cucrema ceMeiiHOM TTOMOIITH JIETSIM U ITPECTapesIbIM, CJI0YKUBINAIC UC-
TOPUYECKH, MTOJIYdIIa HaboIee CIIbHOE BhIPaykKeHe B IIPABOBOM HHCTUTY-
Te aJJMMEHTHPOBaHUs 1 ObLIa 3aKPeIlIeHa B 3aKOHOIATEILCTBE OOJIBITIHCTBA
crpan mupa |3, c. 38].

AnuMenTHast 00SI3aHHOCTb MOYKET TOSIBUTHCS KaK 10 PEIICHUIO Cy/jia,
TaK 1 10 JOroBopy o0 yiuiare ajgnmMeHTOB. PaHee ymara aanMeHTOB OCY-
IIECTBJISLIACh HA OCHOBAHUU CY/IEOHOTO pelleHusl. DTO ObLIO TPaUIMOHHO
npakTukoit B Poccun jaBajnaroro croserust. AJTMMEHTHBIN »Ke JJOTOBOP — 3TO
HOBBIII MHCTUTYT POCCUIICKOI'O CEMEITHOrO IIpaBa.

HetictBoBasmmii panee Kojexe o 6paxe n cempe PCOCP (1969 1) [4]
3aKPeIJisdl BOBMOKHOCTL PEryJIupOBaHUsl CEeMENHbIX OTHOIICHUI NCKJII0YN-
TEJILHO TOCYapcTBOM (¢T. 6). AJIMMEHTHbIE MPABOOTHOIIEHUSI PEryTHPOBa-
JINCh UMIIEPATUBHBIMI HOPMAaMH, & MEXaHH3M peaJ3allii COIJIAIleHns 00
yILIaTe aJIIMEHTOB BOOOIIe He OBbLI MPOIICAH 3aKOHOM (CT. 67).

C npunsruem geiicrytoriero CK PO nHeTuTy T aiiMeHTHBIX COTJIale-
HUI TTOJTy a1 DoJiee 9eTKYIO, sICHYIO 1 MOJIHYIO MPABOBYIO PErylaMeHTAIIHIO.

Coramennio 06 yruate amuMenTos nocssmiena . 16 CK PO [5],
KOTOpasl peryanpyer 3ak/Ii0veHne, NCIOJIHeHe, N3MEeHEeHNe, PACTOPKEHNe I
IpU3HAHNUE HeJeHCTBUTEIbHBIM TaKoro coryarienns. OJHaKO COBPEMEHHOEe
3aKOHOJIATE/IbCTBO HE JIaeT IOJTHOI'O OIpEJIe/ICHIsT TOHATHS COrJIAIeHsT 00
yILIaTe aJIiMEeHTOB.

Tax, nanpumep, o muenuto C. II. I'purraesa, corsamenne o0 yiuia-
TEe AJMMEHTOB (AJMMEHTHOE COIJIAIIEHNE) — 9TO COTJIANIEHIE MEXK/IY JINIOM,
00sI3aHHBIM YIJIAIUBATL AJMMEHTDBI, U UX MOJIydaTeJeM OTHOCHUTEIbLHO pas-
Mepa, YCJIOBHUI U MOPsijiKa BBIILIATHI ATUMEHTOB [6].

A. II. Ceprees u FO. K. Tosicroit onpegenim, 9T0 aIuMeHTHOE COTJIa-

IeHne MpeJICTaBIgeT OO0 IparkKIaHCKO-ITPABOBOI JIOTOBOP, B CHJTy KOTOPO-
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o ILJIATEJIBIINK aJIUMEHTOB 00sI3yeTCs IIPEJIOCTABISITh IOy YaTe 0 aJIIMeH-
TOB MaTephajibHOe COJepyKaHIe Ha COTIACOBAHHBIX ycsioBusx |7, ¢. 569).

Ectb u apyroe onpenenenne: «Ilo ainMeHTHBIM corialieHIeM ITOHU-
MAETCsI JIONOBOP MEXKJIy JIBYMsI JIUIAMEI, B CIUJIy KOTOPOI'O YCTAHABINBAIOTCS
00sI3aHHOCTH JIOJIZKHIKA, B I10JIb3Y KPEJIUTOpa, UMEOIIero 3aKOHHbII HHTepec
B IOJyYEHUHN COJEPYKAHUS, MO BBIILIATE AJNMEHTOB, & TaKyKe KOMIIEHCAIIH
PaCXo/IOB KPEINTOpa B TeUeHNe YCTaHOBJIEHHOI'O CPOKA B OIIPEIEJIEHHOM pas-
Mepe 1 popMe ¢ BOZMOXKHOCTBIO IIPUHYINTEILHOIO UCIIOJIHEHHsI 0e3 obpalie-
Hus B ey |8, c. 81].

Omnupasics Ha HOpMbI CK P® u nocranossenue Ilnenyma BepxoBHoro
Cyna Poccniickoit @egepanun ot 26 mekabpsa 2017 . Ne 56 «O npumeHeHun
CyJaMU 3aKOHOIATE/ILCTBA [IPH PACCMOTPEHIH e, CBA3AHHBIX CO B3bICKAHU-
eM aJuMeHTOB» [9], MOXKHO OIpeJIeIuTh coralienne 00 yIiaTe aJuMeHTOB
KaK TI0JjIezKalnee HoTapuaabHOMY YIOCTOBEPEHHIO MIChbMEHHOE COTJIAIeHNne,
yCTaHABJIUBAOIIEE Pa3Mep, CPOKH, TOPAJIOK 1 JPYTHe YCIOBUSI BHIILIATHI aJIl-
MEHTOB, 3aK/IH0UAEMO€e MEXKIY JIUIOM, OOSI3aHHBIM YILIAUNBATH aJUMEHTHI 110
3aKOHY, 1 UX I[OJIydaTe/eM, KOTOPbIe B CIJIY 3aKOHA NMEIOT IPaBO Ha UX II0-
JIy9eHne, ¢ BO3MOXKHOCTBIO IPUHYINTEILHOTO UCIOJTHEeHNs 0663 oOpallieHns B
cyn. Heneecmocobuble n He TOJTHOCTBIO JIEECIIOCOOHBIE JINIA, 3aK/II0UAI0T CO-
rjaleHne o0 yiiare aJiMeHTOB C COIVIACUs UX 3aKOHHBIX IIPeICTaBUTEIEN.

[annoe ompenesenne BKIIOYaeT B cels yKaszaHHe Ha JT0O0POBOJILHBII
XapaKTep MCIOJHEeHNs 00A3aHHOCTH 10 YILIaTe aJNMEHTOB, HOTapuaabHYIO
dopMy coralrenns, a Tak:Ke YIOMIHAET CyObeKThI COIJIAIICHUSI.

Jpyrum JUCKYCCHOHHBIM BOIPOCOM, KOTOPBIN BayKeH s OIIpejeie-
HUSI IIPABOBOIl OCHOBBI PEryJIMPOBaHUsSI AJUMEHTHBIX COTJIAIIEHUI, SIBJISI€TCSI
BOIIPOC O TOM, MOYKET JIN 3aK/II09YaThCA aJIUMEHTHOE COIJIAIEeHNe MEK/Ly JII0-
ObIME CyObEKTaAMI I'PArKIAHCKOTO IIPaBa WM TOJIBKO MEXKIY TeMHU, KOTOPBIE
ykazanbl B CK P®.

C ogmoit Toukn 3perns (M. B. Aurokosbcekast, E. A. Hedpanosa, JI. M.
[TuesmHIEBA), ATUMEHTHOE COTJIANIEHHE MOYKET OBITh 3aK/II0YEHO KaK MerK-

iy CY6']3€KT&MI/I, NMECIOIIMMM IIPpaBO Ha B3bICKaHME aJMMCHTOB B Cy,IL€6HOM
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HOpsiJIKe, TaK U MEXKJIy JIFOOBIMU JIDYTUMHU JIMIIAMU, €CJIU OJIHA U3 CTOPOH
JIOOPOBOJILHO BO3JIaraeT Ha cedsl aJIUMEHTHYIO 00s3aHHOCTD.

He miperycMoTpennble 3aKOHOM COTJIAIIIEHUs 00 yIIaTe aJuMeHTOB MO-
I'YT 3aK/JII09aThCS B JIBYX BapHaHTax:

1) Mexjy cyObeKTaMu aJMMeHTHOrO O0sI3aTeIbCTBA, YKA3AHHBIMU B

CceMeiTHOM 3aKOHOJIATeILCTBE, HO B CUTYaIlUsX, HE MPEeyCMOTPEH-
HBIX UM (HAIPUMED, TPYIOCIOCOOHDBIE CYTIPYTH);

2)  MexXK/Iy JINIaMI, KOTOPbIE BOOOIIE HE CIUTAIOTCST ATMMEHTHOOOSI3aH-
ubivu B jefictByionieM CK P® (manpumep, 1mieMssHHUKE U JIsiju,
omekymb! n noneuanresn) |10, c. 235].

CBonMm mpaBaMy IpazkKjgaHe MOTYT PaclopsaKaThCsd 0 CBOEMY YCMOT-
pernto. OHE OCYIIECTBIISIOT UX 110 CBOeHl BoJie 1 B CcBOMX HHTepecax. Ta-
KIUM 00pa3oM CTOPOHBI MMEIOT ITPABO 3aKJ/I0YaTh aJIMMEHTHOE COTJIAIIEeHUE
HECMOTPsI Ha TO, 9TO YKa3aHHbIE B 3aKOHO/IATETHCTBE OCHOBAHUS OTCYTCTBY-
IOT.

B cuny n. 2 cr. 421 I'paxkinanckoro xojekca Poccuiickoit ®enepaliun
(masee - 'K P®) [11] cTOpoHBI MOTYT 3aK/IIOUUTH JOTOBOP KaK IMPEyCMOT-
PEHHBIH, TaK U KaK He MPeyCMOTPEHHBIN 3aKOHOM WM WHBIMU MTPABOBBIMU
akTamu. OTHOIIEHHUST 110 TAKOMY JIOIOBOPY OKa3bIBAIOTCS HEypPeryIupOBaH-
HBIMI 3aKOHOJ/IATEeILCTBOM. B 3TOM ciydae B cooTBeTcTBUN €O cT. 6 'K P®
u ct. 5 CK P® ynopsijjounBanme OTHOIIEHU TPOUCXONUT C TOMOIIBIO aHa-
Jjorun 3akoHa 110 HopMaM 1. 16 CK P®, peryaupytomnmM coraiieHue oo
yiutare ajnmenTos |12, c. 407].

Hpyroit Touku 3penusi npujep:kupatorcst opuctol (A. I1. Ceprees,
FO. K. Toscroit, A. M. HeuaeBa u jp.), crosinne Ha MO3UIUN 3aMKHYTO-
cTH Kpyra CyObeKTOB aJIMMeHTHBIX corarennit |13, ¢. 311; 7, ¢. 572|. [To nx
MHEHUIO, TAKOBBIMU MOT'YT ObITH JIMIIb 4JIEHBI CEMbHU 1 OBIBIITIE UJIEHBI CEMbH,
ykazannbie B 1. 13-15 CK P®. Jluma, KkoTopble He BXOJAT B CyOBLEKTHDIM
COCTaB AJIMMEHTHBIX 003aTe/ILCTB, CYOBEKTAME COTJIAIIeHIIT 00 yILIaTe aJim-
MEHTOB He sBJIAIOTCA. He corytacubl OHU U ¢ aKIEeHTOM Ha CBODOTY JI0TOBOpA,
T. K. B 'K P® MHOro JI0roBOpHBIX KOHCTPYKIN, I'Jle CyObeKTHBIN COCTaB

CTPOTO OIPeJIesIeH 3aKOHOM (HarpuMep, KpeuTHbI 1oroBop). Touno Tak xKe
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n ceMefnblil 1 0e3BO3ME3HBIN XapaKTep aJuMeHTHOTO COTJIAIIEHNA He pac-
IIPOCTPAHSIETCsI Ha, HeOI'PaHUYeHHbIH KpyT Jiuil. MexK 1y TaKiuMu cyObeKTaMu
MOTYT OBbITH 3aKJIOUEHbI TOJILKO JIOTOBOPHI O IIPEJI0CTaBICHIN COJICPYKAHMUS.
[Ipumenennst K srum jroropopam 1. 16 CK P® 1o anajioruun HeBO3MOKHO.

Cxonnast TouKa 3peHust n3jioxKkena u B O630pe cynedHoit npakTuku Bep-
xopHoro Cyna Poccuiickoit @eneparun: «Corialierue 00 yiare aJiMeHTOB,
HMeIoIIee CUJIY MCIOJHUTEIBHOIO JINCTA, KaK CJIe/yeT U3 cojep:Kanus cT. 99
CK P®, moxkeT OBITH 3aKJII0UEHO TOJBKO MEXKIY JIMIIOM, O0sI3aHHBIM YILIa-
YUBATH aJUMEHTDI, U UX MOJIydaTeJeM — JINIOM, UMEIOIIUM [TPaBO Ha, B3bIC-
KaHne ajinMenToB B cyiaebHoM mopsiake (ri. 13-15 CK P®) npu nasmtmn
IIpelyCMOTPEHHBIX 3aKOHOM ycJjoBuil. JIumo BripaBe npuHATH Ha cebst J100-
POBOJILHOE 00s13aTEILCTBO, HE SIBJISIIOINIEECs aJUMEHTHBIM ITPUMEHUTETHHO K
1. 15 CK P®, 1o jeHeKHOMY COAeprKaHuI0 APYIoro JMI@a W B TOM CJIy-
4yae, ecJ OTCYTCTBYIOT IPEJyCMOTPEHHbBIE 3aKOHOM YCJIOBUsI JIJIsI BBIILIATHI
AJIMMEHTOB 9TOMY JIMILy U OHO HE OTHECEHO K KPYI'y JIUI[, UMEIOIINX IIPaBO
TpeboBaTh aJUMEHThI B CyJeOHOM mopsijike. Takoii JIoroBop o IpejiocTaBiie-
HUU JIEHEXKHOI'O COJIepKaHUs JIPYTOMY JIMIY B CAydae ero HOTaphaJbHOIO
VIOCTOBEPEHNs CHJIY MCIIOJHUTEIBHOTO JINCTa He mMeeT» |15].

XoTs 3aK/II0UeHne COrJIalleHuit 0 J0OPOBOIBLHOM IPEIOCTABICHUN CO-
JIepKaHusT MeKJy (PaKTUUeCKUMU CyIpyTraMu, POJICTBEHHUKAMU JIaJbHUX
cTelleHell POJICTBA, JIMIIAMU, COCTOSIIMMU B OTHOIIEHUSIX CBOMCTBa, HE IIPO-
TUBOPEYUT IIPUHIUIIAM I'ParKIaHCKOT'O IIpaBa U UMeeT IIPaBO Ha CyIIeCTBOBa~
HUe, BO3HUKIIEe 00s13aTe/IbCTBO HE SIBJISIETCST aJIMMEHTHBIM B CTPOI'OM CMBICJIE
9TOTO CJIOBA, a OYJIeT CKopee I'PaykIaHCKO-IIPAaBOBOI ¢jieJiKoii. Bojiee Bcero
OHO OTHOCHTCSI K TaK HA3BIBAEMbIM HEIIONMEHOBAHHBIM JIOrOBOpam (T. e. J10-
rosopam, #e npeyemorpertbiM 'K P®) [6]. W 910 goroBopsr gaperusi. Ot
IPUBBIYHBIX HAM JIOTOBOPOB JaPEHNUsT TaK1e JOrOBOPbI OTJINYAIOTCS CIIOCOOOM
nepejiadn japa. Jare Bcero aro nepuojgnueckue miarexn |17, c. 181].

Takum obpaszom, cyObeKTaMn COrJIallleHust 00 yIliaTe aJuMeHTOB STB-
JIIOTCA JINIa, 00sI3aHHbIE B CUJIY 3aKOHA, YILJIaYUBATH AJJUMEHTHI, U UX TI0JIY-

qaTeJIn.
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CaMoil BayKHOI, Ha HAaIl B3IVISLI, HPOOJIEMOI O00CY KIEHUSI sIBJISIETCSI
orpe/iesieHne I0PUINKO-0TPACIEBOIl TPUPO/IbI JIOTOBOPOB U COTVIAIIICHUIT B ce-
MENHOM IIpaBe, 9TO CBA3aHO C PA3J/IMYHON TPAKTOBKOIl X IIPABOBOII CYIIIHO-
CTH.

Bompoc o npaBoBoit ipupojie coryamiennsd o0 yIjiaTe aTuMeHTOB TOXKe
SIBJIAETCS IMCKYCCUOHHBIM, ITOTOMY UTO OTHOIIIEHUs] CTOPOH, KOTOPbIE BCTYTIa-
10T B IPABOOTHOIIEHNSI, PETYJINPYIOTCS HOPMaMi KaK CeMeHOT0, TaK 1 I'Pazk-
JIAHCKOTO 3akoHogare bcTBa Poccniickoit Pejieparuu. B pesyibraTe 31010
CJIOYKUJIUCH PA3INIHbIC TO3UITHH YICHBIX:

1) cornamienue 06 yIiaTe aJiMeHTOB OIPEIeISIeTCsT KaK IPazkIaHCKO-
ITPABOBOIT JIOTOBOP, I'ParKIAHCKO-TTPABOBOE COTIAIIICHIE NN IParKIaHCKO-
paBoBast CJEIIKA;

2) aJMMeHTHOe COIJIAIeHNe PACCMATPUBAETCS KAK CeMelHO-IIPABOBOI
JIOTOBOP MJIN CEeMeITHO-TIpaBoOBas KOHCTPYKITHA.

AprymenTanust npejctaBuTeseil mepBoit TOUYKKM 3peHusi, B 9aCTHOCTH

A. II. Cepreesa, b. M. T'onrasio, I. B. Kpamenunnnuxkona, M. B. AnTokoJib-
CKOIl, CBOJINTCS K CJICIYIONTIM MOMEHTaM. AJTMMEHTHOE COTJIAIIEHNEe COOTBET-
CTBYET BCEM IMPU3HAKAM I'PazKIaHCKOTo joroopa. llpn 3akmodenun, ncmoJi-
HEHUU, PACTOPZKEHNN U IPU3HAHIN HEeJAeiCTBUTEIbHBIMU aJINMEHTHBIX COTJIa-
IIeHNI, a TaKyKe IIPU HeCOOJIOJIEHUN YCTAHOBIEHHOH (DOPMBI TTPUMEHSIOTCS
HOPMBI I'pazkIancKoro 3akonogareabcta (cr. 101 CK P®, cr. 165 'K PO)
110, c. 232].

'K PO Takxke cojiepKuUT yIOMUHAHUS 00 aJIMMEHTaX: He JIOMyCKaeTCs
3aJ10r TpeboBanuii 06 yiiare aquMenToB (¢T. 336), mepexoj| K JIpyroMy JIHILY
TpeboBanuii 06 amuMentax (cr. 383), 3auer TpebGoBaHuil 00 yIIATe ATMMEH-
ToB (cT. 411), nepBoovepe/iHOE B3bICKAHNE aauMeHTOB (cT. 855). Pasmmanbie
HIOAHCHI aJIMMEHTHBIX OTHOIIEHU peryaupytored Takzxke cr. 1109, 1112, 1183
'K P® [15, c. 178|.

Taxkum 0b6pa3oM, rpazkKaaHcKoe 3aKOHOIATE/ILCTBO BOMPAET B CBOIT ape-
aJ1 TIPABOBOI'O PETYIMPOBAHUS MHOTHE CTOPOHBI &JIMMEHTHBIX 003aTeTHCTB.

Takoii noixoJ| gBJsieTcs nuBUINCTHIecKIM. OH HCXOJUT U3 TOIrO, YTO

ceMelfHoe TPaBO BBITIOJIHAET CIYZKEOHYIO POJIb IO OTHOIIEHUIO K ITPAaBY I'Park-
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JaHCKoMy. B Hayke 10 cux 1op pacupocTpaHeHO MHEHHE, YTO IParKaHCKoe
1IpaBo siBJIeTCsd 0a30BOil OCHOBHOII OTPACJIbIO IIpaBa, a CceMeiiHOoe IpPaBo -
cernuaabHoil. A Gepst Bo BHnMaHue ere u HOopMbl ¢T. 4 u 5 CK P®, mox-
HO CKa3aTh, YTO IIPUMEHEHIE IParKIaHCKO-IIPABOBOIO MI0/IX0/1a IIPEeIIIoIaraeT
CMeIIaHHbBII XapakTep JIF0O0ro ceMeiiHOrO MHCTUTYTA.

[uBUINCTHYECKOMY HPOTHUBOCTOUT IOJXO/I, OTCTAUBAIONINIT CeMeiiHO-
IIpaBOBOil XapaKTep corJialieHust 00 yIjaaTe aJuMEeHTOB, KOTOPOTO IPHUJIEP-
xupatorest C. FO. Hamkosa, O. H HusamueBa u apyrue yuenoie.

O. H. HuzamueBa cuurTaer, 9To 110 CBOEI NPUPO/IE aJIMMEHTHOE COIJia-
IIeHNe - ceMeiHO-1IPaBOBOIl JIOIOBOD, UMEIOIINIL TIeJIbI0 YCTaHOBJIEHHE J100pO-
BOJILHOTO (BHECY1€0HOTO) TOpsIJIKa yILIAThl aJnMeHTOB. [IpaBa n 0bst3aHHO-
CTHU 110 TIPEJIOCTABICHUIO COJEPKAHNA OJHIUMU UJeHAMI CeMbH JPYTUM BO3-
HUKaOT B cuity nmrepatuabix HopM CK P®. Cornalienne e 00 yruiate
AJINMEHTOB SIBJIAETCA OJIHUM U3 CII0COO0B (pOpMasIn3allii yKe CYIIEeCTBYIO-
X ATUMEHTHBIX 00st3aTesibeTB |20).

C. 10. Yamkona, 3amuiias JaHHYIO [IPABOBYIO IO3UINIO, YKa3blBa-
eT, YTO aJUMEHTHBIE 00A3aTeIbCTBA 00J1a/Ial0T CBOEH crienuduKoil, KoTopas
X OTJIMYAeT OT I'PasKJIaHCKO-IIPABOBBIX JIOT'OBOPOB, HaIpuMep: 0€3BO3ME3/I-
HOCTh AJIMMEHTHBIX 00sI3aTe/IbCTB, JINUHBIN XapakKTep OTHOIIEHUil, ocobast
IOPUNIECKAs CBsi3b CYOBEKTOB (KaK MPABU/IO, POJCTBEHHAs ), OTDAHIICHUE
pPaBEHCTBA, UMYIIECTBEHHAS CAMOCTOSITE/IbHOCTD U UX CIelududecKas COI-
aJibHAsT XapAKTEPHUCTHUKA, (BO3PACT, HETPYAOCIOCOOHOCTD, HYK/IAeMOCTh) [21,
c. 113].

K a/JmMeHTHOMY COIVIAIIEHUIO HE TPUMEHSIOTCS OCHOBOIIOJIAraoIie
HPUHIMIIBI IParKIaHCKOIO IIpaBa, TaKie KaK PaBeHCTBO yYACTHUKOB, HEIIPH-
KOCHOBEHHOCTH COOCTBEHHOCTH, HEJIOIYCTUMOCTH BMEIIATEIbCTBa B YaCTHBIC
nena. [Ipu 3akmodennu coryiarienus o6 yijiaTe aJuMeHTOB IpaBa 1 00s3aH-
HOCTH OT'PaHUYEHBbI paMKaMU 3aKOHOAaTe/bCTBa. CTOPOHBI HE MOT'YT HPOU3-
BOJIbHO, 110 CBOEIl BOJIe yCTaHABINBATH 003aHHOCTH B CBOEM HHTepece, T. K.
Ha TIepPBOE MECTO BCEIrJIa CTaBATCA MHTEPECHI TOIO JIUIA, B UbI0 MOJIb3Y JI0JIK-

HBI OBITH BBIILJIAYEHbI AJINMEHTHI.
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CyObekTaMu IparkKJaHCKO-IIPABOBBIX 00s13aTEJILCTB MOI'YT OBbITH Kak
dusnyueckue, Tak n OPUITIECKIE JTUIA, 8 IMIHICTPATHBHO-TEPPUTOPUATHHBIE
obpazoBanus u rocyjaapctBo. CyObeKTaMu Ke aJMMEHTHBIX 00s3aTeThCTB
MOT'YT BBICTYIIATh TOJBKO (buzmdecKkue Jinia. AJNMeHTHbIE 00s13aTe/IbCcTBa
HOCAT cyry0o JIMUHBIN XapakTep, MCKJII0YA0T BO3MOYKHOCTH HX Iepegadu
TpeTheMy JIUILY, HallpUMep MPU HACJIEIOBAHNN, TIEPEBOJIE JI0JTa, TIPU YCTYIIKE
TpebOBaHMSI.

AnumenTHoe coriarnienne obJiagaeT cepbe3noil crenudukoi, T. K. Bce
CYIIECTBEHHbBIE YCJIOBHS COIJIAIICHUs 00 yIljiaTe aJJiMEHTOB BBITCKAIOT 13 Ce-
MefiHoro mpaBa. PasMep aJMMeHTOB, TEPHOIUIHOCTH BBLIILIAT, MPEIeTbHbIC
CPOKH BBITLJIATHI aJTUMEHTOB YKa3aHbI B 3aKOHE.

O. B. Kanurosa 1o/i4epKuBaeT, 4To caMblil TJIABHBII 3/IeMeHT J1I000r0
I'PazkIAHCKO-TIPABOBOIO JIOIOBOPA - €ro MPeJIMET - B CONJIAIIEHUN 00 yILIaTe
AJINMEHTOB He OIPEJICTIAIOT, T. K. OH YK€ YCTAHOBJIEH 3aKOHOM (22, c. 66].

XoTsI 110 BOIIPOCY IpeaMeTa UMEIOTCS U JIpyrue TOYku 3peHus. F. A.
YcadyeBa cuuTaeT, U4TO MPEJIMET COTJIAIIEHUS COCTABJIAIOT HE AJIMMEHTHI Ca-
MU 110 cebe, a UMEHHO UX pa3Mep, Kak, HallpuMep, IIpeJjIMeT JIOroBopa 3aiiMa
COCTABJIgET KOHKpeTHas JeHeXKHash CyMMa, a He JEeHbIU BOOOINe, IpeIMeT
JIOTOBOPA KYILIN-TIPOJAAYKN HEJIBI2KIMOCTH COCTABJISIET 00bEKT, PACIIOIOKEH-
HbI{i 110 KOHKPETHOMY aJIpecy, a He abcTpaKTHas HEJBUKUMOCTD U T. 1. [23].
O/ 1Hako Mo3UIUs CTOPOHHUKOB CEMEHHO-ITPaBOBOTO TOJIX0/a K COTJIAIICHITIO
00 yIiaTe aTuMEHTOB TAKUME OTIEHKAMU He NCUEPITBIBACTCS.

B smrepatype BeTpedaroTcst 1 Ipyrue J0CTaTOYHO HWHTEPECHbIE U OpU-
I'UHAJIbHBIE TOYKU 3PEHIs Ha IOPUIMIECKYIO IPUPOJLY PACCMATPUBAEMOIO NH-
cruryta. Ha mam B3, coramenne ob yrjare aJiMEHTOB MUMeeT JIBO-
CTBEHHYIO CEeMeITHO-TTPABOBYIO U I'ParKIaHCKO-TIPABOBYIO TTPUPO/LY.

Jlarke CTOPOHHUKH ITUBUINCTUIECKOTO MOJIX0/1a CIUTAIOT, ITO aJIUMEHT-
HOE COIJIAIlICHIE UMeeT CeMEeHYI0 «OKpacKy». VMU 1Mol9epKUBalOTCs U OCO-
OeHHOCTH CyObEKTHOI'O COCTaBa, M TO, YTO COTJIAIIIEHUE 00 yIlIaTe aJiMEeHTOR
nMeer cuity uctosanTesnbHoro jucra (. 2 cr. 100 CK P®), u orymanbie or
cojepxkamuxcs B 'K P crernuaibabie OCHOBaHUSI M3MEHEHUsT MK PaCTOP-

ZKeHud corvialienud, IIpu3HaHue €ro HG,ZLGPTCTBHTGJH)HI)IM. Boaee KaTeropu1Ho
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uzjoxenbl B CK P® nekoropble npasuia, 3anMcrsoBannbie n3 'K PO, Ta-
Kue Kak GopMa m3MeHeHust win pacrop:kenust jgorosopa (m. 2 cr. 101 CK
P®), HeomycTuMOCTh OJJHOCTOPOHHETO OTKa3a OT UCIIOJHEHHs JT0roBopa (II.
3 cr. 101 CK P®) u sip.

Xorum TakzKe cocyarbes Ha MEeHne O. FO. Kocosoil, KoTopast cauraer,
YTO aJINMEHTHbIE 00s3aTe/IbCTBa 00/1aJal0T IIPABOBBIMU KaueCTBaMU, KOTO-
pble, ¢ OJHOIl CTOPOHBI, OOBEIUHSIIOT UX C OJU3KUMU 00s13aTeIbCTBEHHBIMU
MIPABOOTHOIIEHUSIME, TAKIMHU KaK TOKU3HEHHOE COjeprKaHue ¢ WKINBEHU-
eM U JIapEeHUe, a C JPYroil — ONpeae/dioT UX CeMeHO-TIPaBOBYIO Creludu-
Ky (CyObeKTHBI cocTaB, 00bEKT, TapAHTUN OCYIIECTBICHHs [IPaB U Jp.), He
MIO3BOJIAIONIYIO BKJIIOYATh UX B CUCTEMY I'DarK/IaHCKO-TIPABOBOTO 00A3aTe b
CTBEHHOTO IPaBOOTHOIIEHNs (24, c. 1].

Ha jBoiicTBeHHYIO CYIHOCTH aJUMEHTHOI'O COTJIAIIeHUs] OOpalaioT
paunmanne E. A. Ycauesa u JI. B. JI3ro06poBckast, mpaBia, B HECKOJIBKO JIPY-
rux acrnekrax. [lo ux MHeHMIO, coryianenne o0 yijaTe aJluMeHTOB 00J1ajiaeT
KOMILJIEKCHO ITPpaBOBOIl IPUPOJIOi U TIPeJICTaB/IsAeT COO0I CeMeiTHO-TIPaBOBOI
JIOTOBOP U MCIIOJIHUTEJIbHBIN JOKYMEHT IJle, «C OJHOIl CTOPOHBI, OHO BBICTY-
IaeT KakK IepeveHb YCJIOBUIT, HEOOXOIMMBIX JIJIs COTJIAIICHUs KaK JIoroBopa, C
JIpYTOil CTOPOHBI, KaK MepeueHb PEKBU3NUTOB, XapaKTEPU3YIOIIIX COTJIallleHIe
00 yIutaTe aJMMEHTOB KaK MCIOJHUTEBHbIH TOKyMeHT» |25, ¢. 32].

FOpunndeckast npupoja corJalieHusi o0 yIiujiaTe ajuMeHTOB MHOI'O-
rpanfa. C MaTepuaJibHO-IIPABOBOIl ITO3UIUN 9TO CEMEHO-TIPABOBOII JJON0BOD,
C TIPOIeCCyasIbHON TMO3WITUN 3TO MCIOJHUTEIBHBIN JIOKYMEHT, BHECYIeOHO-
JIOTOBOPHOI CITOCOO PerynpoBaHus UCIOTHEHUS aJTMMEHTHON 0OsI3aHHOCTH,
OCHOBaHUeE JIjIsI OTKa3a MPU IPUHSITUN UCKOBOT'O 3asIBJIEHIUS O B3bICKAHUN I1€-
PUOJITIECKIX TTaTekeil B cyaebHoM mopsijike [19)].

B nay4Hoil JiuTeparype yKe JIaBHO BbICKA3BIBAJIMCH UJIEU O MHOI'O-
MEpPHOCTU, MHOTOYPOBHEBOCTH U MePAPXMIECKUX U TOPU3OHTAJILHBIX 3aBU-
cumoctsx cucrembr mpasa (FO. K. Tomcroit) [7], o npodumupyronux (6a30-

BBIX ), CIEIMATBHBIX U KOMILICKCHBIX oTpacisx mpasa (C. C. Amekcees) [28,
c. 159-160; 29, c¢. 172-173].
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CitokHast, MHOIOKOMIIOHEHTHAsI CTPYKTYPa - MOKA3aTeb CUJIbI U CO-
BEPINIEHCTBA, COMMAIbLHON IEHHOCTH, PEryJINPYIONIIX BO3MOXKHOCTEH TIpaBa.
Takasi cTpyKTypa, BbIpazkas TOJN(OHNIO0 TPUEMOB 1 METOJIOB I0PHIITIECKO-
I'0 PEryJnpoBaHus, CIIOCOOHA PA3JIMIHBIMU CPEJCTBAMK BO3/I€CTBOBATL Ha
OOITECTBEHHYIO KI3Hb.

B cucreme npaBa, KoTopas CJIOXKHUJIACh B HaIllell cTpaHe, MPOYHBIM 1
MIOCTOSTHHBIM  SIBJISIETCST KOMILJIEKC TPOGUIUpYIomux (6a30BbX, QyHIaMEH-
TaJIbHBIX) OTpaceil, HeCMOTPsT Ha MHOTO3BEHHOCTH CBOEH CTPYKTYphl. O1-
HOIl X TaKUX OTpaceil siBIseTcs I'PaxkKIaHCKoe IIpaBo, KOTOpoe 0dOpas3yeT ee
HEPYIINMOE sIJTPO, OXBAThIBaeT chepy JacTHOTO MpaBa U IIPETBOPSET pery-
JINPOBaHIE Ha HavdaaxX IOPUIMTIECKOr0 PaBEHCTBA CTOPOH.

B cooTBeTcTBUM ¢ STUME OTPAC/JAMEI (POPMUPYIOTCS U (PYHKITMOHUPY-
10T Ha Oa3e cBOMX OOIIECTBEHHBIX OTHOMIEHUI crielnaIbHble OTPAC/IH, OJIHO
13 KOTOPBIX SBJIsIETC ceMeitnoe mpaBo. Ha 6aze mjien o moJimMepHOCTH CH-
CTEMBI TIpaBa MOXKHO CJIEJIaTh BBIBOJI, YTO OJIHA M T€ K€ OTHOIIEHUs] MOTYT
BXOJIUTH B IIPEJIMET HE OJIHOI, a HECKOJBLKNX oTpacJjeil nmpasa. U ykazanubie
OTHOINEHUSI, HEMUHYEMO B3aNMOJICHCTBYSI C JIPYTUMU OTHOIIEHUSIMU, BXOJIs-
MU B TIPEJMET OHON OTpac/i IpaBa, He MeHAsd UX CYTH, OKPAIIIBAIOT UX
B crienuduieckne ToHa, Ha 9TO HYKHO 00s13aTe/IbHO o0pallaTh BHUMAaHUE.

Nnrepecnoii siBisiercs mbicab E. B. Kosmosoit [25] o Tom, aro npn
MOCTPOEHUN CUCTEMBI I'ParKIaHCKO-TIPABOBBIX JIOTOBOPOB CHCTEMOOOPa3yIO-
M TTPU3HAKOM SIBJIAETCS] TTPUHAJJIEZKHOCTD HOPM K OIPEIe/IeHHBIM OTpac-
JIsIM, KOTOpbIE PErYJIUPYIOT COOTBETCTBYIOIINE JJOrOBOPHBIE Mojes u. [1o gan-
HOMY KPHUTEPUIO OHa JIEJUT T'Park/IaHCKO-TIPABOBbIE JOTOBOPHI Ha OTpacse-
Bble, MEXKOTpAC/IeBble U KOMILIeKCHbIe. OTpacyeBble JIOTOBOPHI PEryInpyIoT-
csl HOPMaMW TParKJaHCKOrO TTpaBa KaK OTPAaC/IN 3aKOHO/IATe/ILCTBa, MEYKOT-
pacjieBble - HOpMaMH aKTOB MHOI OTpac/i 3aKOHOJATEbCTBA, & YpPeryJsu-
poBaHNe KOMILIEKCHBIX JIOTOBOPOB OCYIIECTB/IAETCH HOPMaMU KOMILIEKCHBIX
MIPABOBBIX aKTOB, KOTOPbIE HE OTHOCATCSA HU K OHON OTIACIBHON OTpacsu
3aKOHO/IaTe/ILCTBA.

B nare BpeMs JIOTOBOP, ABJISIONININCS TPABOBON KaTeropueil, BHIIIET

3a paMKHU I'PazKIaHCKOI'O IIpaBa KaK OTpac/id W IIOJYyYMJI ME2KOTpPaCJIEBbIE

http://epomen.ru/issues,/2020,/46 /Epomen-46-2020.pdf



Hay4anbrii xxypuan «dnomen», Ne 46, 2020 | Epomen Scientific Journal, No. 46 (2020) 147

YepThl. VI3HAUAIbHO UCTOPUYIECKN ceMeliHoe TpaBo OBLIO B COCTaBe Tpazk 1aH-
CKOT'0 TIpaBa, a Co BpeMeHEeM BBIJIE/INIOCH U3 HETO M CTAJIO0 CAMOCTOATEILHOI
oTpacJsibio, XoTd, Kak orMedaeT B. @. fkosieB, 110 «xapaxTepy peryampo-
BaHUs» HAXOJIUTCA OJTM3KO K IParkKJIAHCKOMY IIPaBy, KOTOPOE JIJIsi CEMEITHOro
MpaBa sIBJISIeTCsT «MaTepPUHCKOl oTpacyibioy |26, ¢. 735-736].

1 rpaxkganckoe m ceMeifHoe MPaBo - COCTABJIAIONINE YacTHOIO MPaBa,
II09TOMY HEBO3MOXKHO cebe IMPeICTaBUTh, YTOOBI 3TU OTPAC/IN CYIIEeCTBOBAJIM
oj/iHa Oe3 JIPYToii, T. €. He B3auMO/IeHiCTBOBAJIN.

[Tosromy cornacumes ¢ B. /1. Pysanosoii, koTopasg yTBep:KIaeT, UTO
IrpazkKJaHCKoe U CeMeiHOe IpaBo, OYIydul CaMOCTOATEIbHBIMU OTPAC/SIMU 1
nMest CBOIT ITpeiMeT (COOTBETCTBYIOIINE BH/IbI OTHOIIEHNUIT ), HAXO/IATCS B TEC-
HOM B3aMMOJIEICTBUN, TIOCKOJIBKY B CHUJTy UCTOPUYECKUX TPUYNH PETYIUPYIOT
1eJIble TPYIITbI CMEXKHBIX OTHOIIeHui (28, ¢. 82].

Taxk>ke cunTaeM MHTEPECHBIM 110 9TOMY 10BOJ/Y BbicKazbiBaHue FO. K.
Tosictoro o Tom, uro ¢ npunsatTuem 'K P® «cemeitHoe mpaBo OTHIOJNL HE
IOTJIOIIAETCS UM W He yTpaduBaeT CBOell crenuuKm, XOTd B CBA3U C Iie-
PEX0JIOM K PBIHOYHOI SKOHOMEKE 1 BO3PACTaHUEM POJIM TOBAPHO-ACHEKHBIX
OTHOIIEHU JIeICTBUTEILHO IIPOUCXOAUT COIUKEHIEe KATeropuil u IOHSITHIA,
IIPUMEHSIEMbIX B I'DarkJIAHCKOM IIpaBe, C OJIHOMl CTOPOHBI, U CEMEWHBIM — C
apyroiis [22].

B nacrosiiiee Bpemst 6€30r0BOPOYHO IIPUBHAHO HAJIMYHE 30H COBMECT-
HOTO PETYJINPOBaHNs, KOTOPbIe BOBHUKAIOT Ha IPAHUIE CMEKHBIX OTpac/eil
1paBa. JTO COINPUKOCHOBEHHE OTParKaeT Me:KOTPAC/eBble CBSI3U U IEJIOCT-
HOCTbH ITPABOBOI'O MTPOCTPAHCTBA. Takne 30HbI UMEIOT MECTO B KOOD/TMHAITIH
OTJeJIbHBIX I'PYIII OTHOIIEHUI U HambOoJiee YacTo PEeryanpyloTcd HOPpMaMU
CEMEITHOr0 W TPaXKIAHCKOTO ITPaBa.

Beoite yke OBLIO CKa3aHO O TOM, UTO CEMEHOe IpaBO <«OTIIOYKOBAa-
JIOCh» OT TPaXKJAHCKOTO, TTO9TOMY OYEBWIHO, YTO OHU MMEIOT MHOXKECTBO
ToueK compukocHoBennsd. Kaxk ropoput B. /I. Py3zanoa, «ecth m Takme oT-
HOTIIEHNST, KOTOPbIe HOPMUPYIOTCS (N JIOJIPKHBI HOPMUPOBATHCSI) OJTHOBPE-
MEHHO TPazKJIAHCKUM U CeMEeHBIM TIPABOM, HO KaK Obl ¢ Pa3HbIX CTOPOH» |28,

c. 97].
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MozkHo npuBecT cjeyronue NpuMepbl: B3aNMOCBI3b MEXKTY I'Park IaHCKO-
IIpaBOBOil peryiaMeHTaleil UMYIIEeCTBEHHbBIX IIpaB U 00sI3aHHOCTEN HeCoBep-
MMIEeHHOJIETHUX IPaKIaH ¢ OCYIIECTBIEHNEM IMU ITpaBa COOCTBEHHOCTH Ha, K-
Jloe TIOMeIeHne U ceMeifHO-TTpaBOBOI 00sI3aHHOCTBIO POJIUTENIEN COTepKaTh
ceoux jereit (m. 1 cr. 80 CK P®).

Ha mam B3T/Isi1, JaHHBLIT (peHOMEH MpOsBISAETCA B IEJOM psjae WH-
CTUTYTOB, OJJHUM U3 KOTOPBIX SBJIseTCd ajJuMeHTHoe coryarnienne. [lo cy-
TH, I'pazkKigaHcKoe 3akoHogaTeabcTBO Jonosnger CK P®, koropsriit comep-
JKUT TPsAMble yKazauud K 1eabiM nnctutytam 'K P®: oneke u nonevnTesb-
CTBY, /IOTOBOPHOMY IIPaBy, NCKOBOI JgaBHOCTHU. I3 3Toro ciesyer, 9To cemeii-
HOE 3aKOHOJATEILCTBO PETYIUPYET JINIIL CIenuuiecKne 9epThl CeMeHbIX
IIPaBOOTHOIIEHNI, eCIu OHU He 00JIaJIaloT CIelu(UKOil, OHU PeryJnpyroTCs
I'PaskKIaHCKIM TPaBOM. B 4acTHOCTH, aJMMEHTHOe COTJIallleHne PeryanpyeT-
¢ OOIIITMHU HOPMaMU TPazkKJIAHCKOTO JIOTOBOPHOTO MTpaBa, IMPH 9TOM CeMeitHoe
3aKOHOJIATEILCTBO COJIEPYKUT TIOJIOYKEHUSI, PETYJINPYIONIEro ero 0COOEHHOCTH.

Kowmruiekcubie (MezKOTpac/ieBble) UHCTUTYThI TOHUMAIOTCS OT€YeCTBEH-
HBIMU [IPABOBEJAMI KaK IIPaBOBbIe MHCTUTYTHI, COJlepzKalliie HOPMbI JIBYX U
6osiee oTpacseit mpaBa. BoT movueMy aJuMeHTHOEe COTJIAIEeHNEe BOCITPIHHIMA-
eTCs HaMU KaK KOMIIJIEKCHBIN MEXKOTPac/eBOil IIpaBOBOl MHCTUTYT, HAXO/Is-
IIUiicaA «B BeJAeHUN» cpas3y JABYX OTpac/ieil IIpaBa: I'PazKJaHCKOro U ceMeii-
woro. OHO HepaspbIBHO (TPYAHOPA3IETNMO) MEXKIY O0OEMMHI OTPAC/SIMU 1
YIPaBISAeTCd B CUIY 3aKOHOATE/ILHBIX MPEANICAHII HOpMaMi 000UX Tpa-
BOBBIX 00Pa30BaHMil.

Hanu1ane KOMIIJIEKCHBIX MEXKOTPACEBBIX ITPABOBLIX MWHCTUTYTOB PU-
snaeT C. B. Iloslennna, HasbiBasg UX TaK:Ke <«MOTPAHUIHBIMUY», U OTHOCHT
K HUM HMHCTUTYTBI, HAXOMMIINECd Ha CTbIKe OJHOPOJIHBIX OTpac/ieil Ipasa,
[Jie BO3HUKACT II0/IBUZKHAs [IPEJIMETHO-PEryIdTUBHAs CBA3b U3-3a liepepac-
npejiesienns cdepbl MPaBOBOTO PETYINPOBAHUS MKy OTPaCc/sMU Mpasa. B
OCHOBHOM 3Ta CBA3b OOHAPYKMBAETCS TaM, TJie Ha IPeJMET OJIHOI oTpac/u
[paBa HaKJIaJIbIBAIOTCA HEKOTOPDIC 9JIEMEHTHI METO/Ia IIPaBOBOIO PEryaInpo-

BaHU JIpYTOil OTpac/Iu.
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[Torpanuvtbie HHCTUTYTHI MOI'YT HOSIBUTHCS U KaK CJIeJICTBUE TECHOIO
CMBbIKaHUS U U3BECTHOI'O B3aUMOJIEHCTBUS Ha ONMPEJICCHHOM yUaCTKe MPE/I-
METOB PEryJNpPOBaHUsT CMEXKHBIX OJIHOPOJIHBIX OTpaciieit npasa. «B pe3yiib-
TaTe Ha IPaHNIE YKa3aHHBIX OTpac/ieil 00pa3yloTcst 30HbI, perjaMeHTHPYIOo-
e eJINHOE 10 CYIIECTBY OOIECTBEHHOE OTHOINEHNE, 00JIa/1arolee, 0JIHAKO,
B OIpEJIeJIEHHBIX CBOMX YACTAX OTTEHKAMU, MOIANMUKAIUIMEI, 00YCIOBICH-
HBIMI criennduKoil Toil nim uHoit orpacans |29|.

K KOMILIEKCHBIM MEXKOTPACIEBbIM «IIOIPAHIIHBIM» [TPABOBBIM HHCTHU-
tyram C. B. IlojieHnHa OTHOCUT COBMECTHYIO COOCTBEHHOCTH CYIPYI'OB U
OpavHBI JOrOBOP.

Ha namr B3r/sij;, uMeeT MecTo (DaKT <«YABOCHUSI CTPYKTYPbHI HpaBas
110 OTHOIIEHUIO K KOMILJIEKCHBIM OTPac/siM IpaBa, o Kotopom tucan C. C.
Austekcees [30, c. 142|. OcraBasicb HOpMaMi OCHOBHBIX OTpacjieil mpasa (B
JTAHHOM CJIydae TPaskJIaHCKOrO0), OTJIe/IbHbIE I'PaskIaHCKO-TIPABOBbIE TP/~
CaHMsl NPOHUKAIOT, BCTPAMBAIOTCA BO BTOPUIHYIO IIPABOBYIO CTPYKTYDPY —
CIeIAJIbHYIO OTPAC/Ib CEMETHOro IpaBa, 9To JIOBOJILHO 9acTO MO/ITBEPK,Ia-
ercat B HopMmax CK P®. 3ech numeeTcss BBUJLY BEpOATHOCTH CYOCHITHAPHOTO
IPUMEHEHNsT HOPM TParkJIaHCKOTO MpaBa K CeMeHHBIM OTHOIIeHUAM (CT. 4 1
5 CK PD).

Takoro pojia HOPMbI COXPaHSIIOT CBOIO «ITOCTOsIHHYIO Tporncky» B 'K
P®, Ho nmpu HEOOXOUMOCTH MPUBJIEKAIOTCS JI/IsT PEryJINPOBAHISA OTHOIICHUIT
MEXKJTY 4JIEHAMHU CEeMbH, T. K. 9TO B U3BECTHON Mepe He MJIeT Bpa3pes ¢ CYyThIO
CEeMEeMHBIX OTHOIIICHUI.

B zaksiouenun 00001mmuM Bhimieckazannoe. C oJIHOI CTOPOHBI, COrJia-
menre 00 ymjare aJuMeHTOB JIEHCTBUTE/ILHO PErYIUPYeTCs TI'PaKIaHCKIM
3aKkoHOjIaTe/ IbcTBOM. C JIpYyroif CTOPOHBI, JIaHHOE COrvialleHue o0 aeT ce-
pbe3HOIT creruduKoii, MOCKOJILKY BCE CYIIECTBEHHbBIE YCJIOBHST COTJIAIICHUST
00 yIuiaTe aJuMEHTOB TaK WJIM MHAUYe BBITECKAIOT U3 CEMEHHOro MpaBa.

['park1anckoe 3aKOHOJATETLCTBO PETYJIUPYET OOMINiT MeXaHu3M (PyHK-
IIOHUPOBAHUST COTJIAIIEHUST 00 yILIaTe aJMMEHTOB, a CeMelHOe 3aKOHOja~
TEJIbCTBO yCTAHABJIUBAET ClIeIUAIbHbIE [IPABU/IA, BHITEKAIOINIE U3 Cleludu-

YeCKOro XapakTepa aJiMeHTHbBIX 00s13aTe/IbCTB.
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OcHoBbIBasich Ha aHaJsm3e no3uiuil yaennix, Hopm CK P® o corarie-
HUM 00 yIuiaTe ajJliMeHTOB B conoctapjieHun ¢ Hopmamu 'K P®, cumraem,
YTO corvialieHue o6 yIiare aJiMEHTOB SIBJISICTCA MEXKOTPACIEBbIM «IIOrpa-
HUYHBIMY KOMILJIEKCHBIM IIPABOBBIM MHCTUTYTOM, COUETAIOIINM B cede nMile-
paTUBHBIC U IUCIIO3UTUBHBIC HOPMBbI, KOTOPBIE OIPEIC/IAI0T B3aUMHOE COTJIa-
cHue YJIeHOB CeMbHU WJIN OBIBIINX YJIEHOB CeMbH.

OHO BBINIOJIHSET TPEBEHTUBHYIO, PETYJISTHBHYIO M OXPAHUTEIbHYIO
GyHKINKM B ceMeiHbIX OTHOIIEHUAX M HAIIPABJEHO Ha, pPean3aluio ycTa-
HOBJICHHBIX CeMeilHbIM 3aKoHOAaTeILCTBOM Poccuiickoit deepanun mpas Ha
IOJIyYeHe aJUMEHTOB U O0sS3aHHOCTEH 110 UX IPEJIOCTABJIEHUIO C YIeTOM

WHANBUAYAJIBHO-PA3JIMYHbIX 2KN3HEHHBIX 00CTOSITEJILCTB.
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