Hay4anbrii xxypuan «dnomen», Ne 48, 2020 | Epomen Scientific Journal, No. 48 (2020) 74

VIIK/UDC 347.61/.64

JloroBop cypporarHoro MaTepuHCTBa: IOHATUE,

IMpaBoBasi IIPUPO/ia, NPobJIeMbl ITPpaBONPUMEHEHM’S

Bopucosa Bukropus bopucosna

CTY/ICHTKA IOPUINIECKOTO (PaKyILTETa

Kybanckuit rocynapcrsennbiit arpapubiit yausepcurer um. V. T. Tpyoununa
r. Kpacuomap, Poccusa

e-mail: borisova.viktoria2014@yandex.ru

Kynpasnesa Jlapuca Biagumuposna

KaH/INJIAT IOPUINIECKIX HAYK, JIONEHT KadeIpbl MeXKIYHAPOIHOTO YacTHOTO U
HPEJITPUHUMATE/IHCKOTO IIpaBa

Kybanckuii rocynapcrsennbiit arpapubiit yausepcurer um. V. T. Tpybuauna
r. Kpacuomap, Poccus

e-mail: larisa-k75@mail.ru

Anborarusa

[Iporerypa cypporarHoro MaTepUHCTBA C MCIOJIb30BAHUEM BCIIOMOTATETbHBIX pe-
IIPOJIYKTUBHBIX TEXHOJIOTUNA SBJSIETCS JOCTATOYHO aKTyaJbHOU B HACTOSIIIEE BPEMS, T. K.
OHAa I103BOJIZEeT MHOI'MM CYHIPY2KECKUM IapaM U OAWHOKHUM KEHIIIMHAM, HE UMEIOIAM I10
MEJIUITTHCKUM TIOKA3aHUAM BO3MOXKHOCTHU CTATh OMOJIOTUMYECKUME POJIUTEISIMEI PeOEeHKa,
CTaTh IOJHOIPABHBIME poauTenaamu. OmQHAKO HECMOTPs Ha OOJIBIIYIO PaCIPOCTPaHEH-
HOCTb JIAHHOW IIPOLE/ypbhl, 110 HACTOdAIlee BpeMsd OTCYTCTBYET JIOJI2KHOE IIPABOBOE 3a-
KpeIlJIeHNEe J0r0BOpPa CyppOraTHOrO MATEpPUHCTBA, UTO IIOPOXKJIAECT D] OUpeIeJIeHHBIX
pobJieM, KOTOphIE PACCMOTPEHBI aBTOpaMU B JIaHHON HaydHOU pabote. leficTBytoree
rpak/IaHCKOe U ceMeiiHoe 3aKOHojiaTeIbecTBO Poccniickoit Pejiepaliil He COJIEPIKUAT TaK-
K€ U HOPM, PACKPBIBAIOIIUX TaKHe CYIIECTBEHHbIEC YCJIOBUA JIOT0BOPA, KAK €ro IpPeJIMeT,
CPOKH, OTBETCTBEHHOCTH U Jip. K coxKajieHuio, B CBA3U C OTCYTCTBHEM HOPM OTHOCUTEIb-
HO JIOrOBOPa CYPPOraTHOI'O MATEPUHCTBA U €0 BaXKHEUINNX 3JIEMEHTOB JJId pa3pelIeHud
TOW WMJIM MHON TPOOJIEMBI IOPUCTAM TPUXOIUTCH NMpUOEraTh K CJIOYKUBIIEHCS MPaBOIPU-
MEHHUTEJIbHOI IpaKTHuKe, B T. 4. 3apybe:kHoil. B manHOil craThe paccMOTpeHbl OCHOBHBIE
IpoOeJIbI JIEHCTBYIONIETO IPAKIAHCKOTO 3aKOHOIATE/ILCTBA B 00IACTH ITPUMEHEHUS ITPOTIe-
Jypbl CypPOraTHOI'0 MaTEPUHCTBA, OCYIIECTBJICH IIPABOBON aHAJIM3 PA3JINYHBIX TO3UINAI
YUYEHBIX, & TaKzKe IIPEJIOZKEHBl IIyTU PEeIIeHud CYLIeCTBYIOIINX Ha COBPEMEHHOM 3Talle

HpO6€.HOB 3aKOHOJaTeJ/IbCTBa B ,ZL&HHOI71 OTpacJin.
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Abstract

The surrogacy procedure using assisted reproductive technologies is quite relevant
at the present time, because it allows married couples and single women who have no
relation to medical indications to use the opportunity to become biological parents of a
child, to become full parents. Despite the high prevalence of this procedure, there is still
no proper legal confirmation of the surrogacy agreement, which has given rise to a number
of specific problems considered by the authors in this scientific work. The current civil
and family legislation of the Russian Federation also does not contain norms that reveal
such essential conditions of the contract as its subject matter, terms, responsibility, etc.
Unfortunately, due to the lack of norms of the surrogacy contract and its most important
elements for resolving any other problem, lawyers it is necessary to resort to the established
law enforcement practice, including foreign ones. This article discusses the main current
legislative acts in the field of application of surrogacy procedures, carried out a legal
analysis of various scientists, and also suggests ways to apply the current stage of legislative

gaps in this industry.

Key words: surrogacy agreement, surrogacy, the subject of the agreement, the legal
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B mnactosiee BpeMs BHUMaHne MHOTUX HUCCJeI0BaTeseil-IrpaBoBe 0B
choKycupoBaHo Ha TPOIEIypPe CypporaTrHoro MaTepUHCTBA U €€ IMPaBOBOM
3aKpeIIeHnH, T. K. B CBA3U C PA3BUTHEM OOIECTBa W HAYKU PACTeT W POJIb
BCIIOMOT'aTE€JIbHBIX DPEIIPOAYKTHUBHDBIX TeXHOJIOFI/Iﬁ, CHOCO6HbIX IIOMOYb MYZK-
YUHAM 1 OECILIOHBIM YKEHIIUHAM CTATh OMOJIOTMYECKUMU POJIUTEISIMU CBO-
eMy peOeHKY.

OTmeTnM, 9TO MpPHU OCYIIECTBJIEHNN IPOTEYPLI CyPPOraTHOIO MaTe-
PUHCTBA OJIHUM U3 IVIABHBIX CTAHOBHUTCS BOIIPOC MIPABOBOI0 ODOPMJICHUS OT-
HOTIIEHWHT ero yUaCTHUKOB, 3aK/II0UEHNsT COOTBETCTBYIOIIETO JOTOBOPA.

HecMmoTpst Ha BBICOKHI CIPOC B MPUMEHEHWH ITPOIEYPhl TAKOIO Xa-
paKTepa, 3aKOHOJATE/b He YPEryJanpoBasl JIOJKHBIM 00Pa30M JIOTOBOPHBIE
OTHOIIEHUST MEXK/JIYy CYPPOTraTHO! MaTephbio U MMOTEHIINAIBLHBIMU POJIUTEISIMHU,
T. €. IPABOBOE PETYJIMPOBAHNE JAHHOTO BOIIPOCA B HACTOSINEE BpPeMs HaXo-
JINTCS Ha, HI3KOM YPOBHE.

Tak, MmoHsTHE JIOrOBOpa CYyppOraTHOIO MaTEPUHCTBA MMEET ITPaBOBOE
3aKperieHne JINIIbL B OJ{HOM HOpMe JIefiCTBYIONIEro 3aKOHOAATETLCTBa Poc-
cutickoit Meneparun. B coorBeTcTBun ¢ 1. 9 cT. 55 PenmepaabHOrO 3aKOHA
«O06 ocHoBax oxpanbl 370pOBbda rpaxkian B Poccuiickoit ®enepamums o]
COOTBETCTBYIOIINM JJOTOBOPOM 3aKOHOAATEIb IIOHUMAET COTJIaIlleHNE, 3aKTI0-
YeHHOe MEXK/Ty CYpPpOraTHON MaTephio U MOTEHIINAILHBIMU POJIUTEIAMU JITOO
MOTEHITNAIBHON MaTepblo, UYbU OMOJOrHYeCKne OCOOCHHOCTH HE MO3BOJIAIOT
OCYIIECTBUTD 3adarne pebeHKa 1o MeauinunacKnM mokasaressim [1]. Tlox cyp-
pOFaTHOﬁ MaTeEPbIO B Ha3BaHHOM 3aKOHE€ IIOHMMaECTCA KEHIIIVMHa, BbIHaIlINBa-
I0Ias TLJIOJ, TTIOCTIE TIEPEHOCa JIOHOPCKOT0 SMOPUOHA.

Ucxost n3 TpaKTyeMoro MOHSTHs, 3aKPEIJIEHHOTO B 3aKOHE, TOHATEH
JINITH CyObeKTUBHBIN COCTAB CyppPOTaTHOTO MATEPUHCTBA U €TI0 ONUCAHWE, O/l
HAKO B JJAHHO HOpME HET YIOMUHAHUA O CAMOM JIOIOBOPE TAaKOM IIpOoIe/1yphl,
ero 0COOEHHOCTSX, (hopMe 3aKJIIOUEHMS, & TaKyKe CYIIECTBEHHBIX YCIOBHIX.
K coxkanennio, n3-3a OTCYTCTBHUSA MPABOBOIO 3aKpPEIICHUS MOHATHS CYyPPO-
raTHOTO JOrOBOPa OOJILIIMHCTBO YUEHBIX U TTPABOIPUMEHNTETel BhIHY K/ I€HbI
HCKATh OTBETHI B CJIOKUBIIEHCs IIPAKTUKE, ONNPasCh Ha HOPMbI I'DarK IaHCKO-

ro U CeMefHOro 3aKOHOATEIBCTBA |2].
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B 1opujindeckoit HayKe JI0 CUX TTOP OCTAETCA HESICHON ITpaBoBas MPUPO-
Jla JIOTOBOpa, CyPPOraTHOIO MaTEPUHCTBA, HE PACKPBLITHI €ro CYNIEeCTBEHHbIE
YCJIOBHUSI, TaKNe KaK IPEeJIMET JOr0BOPa, CPOK, TeHa [3].

Hayumble jiesiTesin, HCTOPUKU-11PABOBE/IbI B CBOUX HAYUHbBIX TPY/IAaX BbI-
CKa3bIBAIOT Pa3JIUYHbIC MHEHUs 10 MOBOJIY TOHSITHSA U IPABOBOM HPUPO/IbI
JIOrOBOpa cypporarHoro marepuncrsa. Tak, xHanpumep, E. C. Murpsakosa
BBIJIEISIET CXOXKECTh JOTOBOpa CYyppOraTHOTO MaTEPUHCTBA U JIOTOBOPA BO3-
ME3/IHOTO OKa3aHUs YCJIYT U CIUTAET, YTO TU BUJIBI CJAETOK MOYKHO OTHECTH
B OJIHYy TpyIiy [4].

Hemuoro ornnuaercs nosunns WM. A. JIukoBoii, koTopast K GYHKINAM
paccMaTpruBaeMOro J0roBopa OTHOCHT PEryJnpoBaHne KakK NUMYIIECTBEHHBIX
OTHOIIIEHNH B cooTBeTcTBUM ¢ 1. 39 I'pakmanckoro kojiekca Poccuiickoit
Degepannn (gasee - 'K PD), tak n JUIHBIX HEMMYIIECTBEHHBIX [5].

['oBopst 006 OT/IEILHBIX 3JIEMEHTaX JIOroBOpa CyppOraTHOTO MaTepuH-
CTBa, CYNTAEM IeJ1eco00pa3HbIM BHECTH B JICHCTBYIOIIEE I'ParKIaHCKOE 3aKO0-
HOJIATEJILCTBO TIOJIOYKEHUST, 3aKPETLISIONNe OCHOBHOE CYIIECTBEHHOE YCJIOBHUE
TAKOTO JIOTOBOPA - €ro MPeMeT.

B nayunoit muTepaType CyImiecTBYIOT pa3IndIHble TOUKN 3PEHNsT HAcueT
pejaMeTa paccMarpubaeMoro jorosopa. Hamnpumep, C. FO. Harikosa B ¢Bo-
X HCCTIEIOBAHUAX B KadecTBe IIpejIMeTa JIOT0BOpa CypPPOTaTHOTO MaTepUH-
CTBa BBIJIEJISIET OCYIIECTBIISIEMbIe CYTPYKECKOH TMapoil (OAMHOKOM YKeHIII-
HOI1) JIeficTBIUSI, HAITPABJIEHHbIE HA OCYIIECTBJICHIE I MOJIePZKAHIe OJIArOIPHU-
SITHBIX YCJIOBUI YKU3HU CYpPOTraTHON MaTepu Ha MPOTAXKEHNN BCETO TEPUOIa
OepeMeHHOCTH, BKJIIOYas IMPOIEyPy POXKJIeHUs pedeHKa U BpeMs, HeoOXO-
JIIMOe JIJIsT TIepe/1adi HOBOPOYKJICHHOTO OY/TYTIIM POJIUTE/ISIM, BOCIIOIH30BaB-
IIIMCST BCIIOMOTATETHHBIMI PEIPOJYKTHBHBIMI TEXHOI0rUsIMU [6].

OJ1HaKO B CBSI3U C T€M, UTO Ha CErOJHSINHUN JIeHb B TEOPUHU I'ParKIaH-
CKOTO TIpaBa M JIefCTBYIONIEM 3aKOHO/IaTe/ILCTBE OTCYTCTBYET €JINHOe TTPe/I-
CTaBJICHIE O TIPeJIMeTe JJOTOBOPa CYPPOTaTHOTO MATEPUHCTBA, TO HET CMBIC/IA
TpeboBaThL OT YIYaCTHUKOB JIAHHBIX OTHOIIEHWH 00S3aTeTHbHOI0 MTUCHMEHHOTO
COTJIACOBaHUs JIOTOBOPa U COOJIIOJIEHNs €TI0 MTUCHbMEHHO (DOPMBI, T. K. TPeJI-

MeT JOIroBOpa MOZKET OBLITH He corjiacoBaH obenMu CToOpOHaMH B O6OIO,HHOM
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IOPSIJIKE, & 9TO MOXKET IIOBJIEYD JaJIbHelilee IpU3HaAHIe J0r0BOpa HE3aKJIIO-
deHHbIM |7].

Ha namn B3ruisj, permmTs JaHHyio TpoOIeMy MOXKHO JIUIIb HA 3aKOHO-
JIATEIbHOM YPOBHE C MOMOIIBIO [IPABOBOTO 3aKPEILIeHNsT TIOHATHS JIOTOBODa,
CyppOraTHOrO MATEPUHCTBA B HOPMaX IPazKIaHCKOTO U CEMEHHOrO 3aKOHOIa-
TesbeTBa Poccuiickoit Deiepanni, MOCKOIBLKY B MPOTUBHOM CJIy9ae MOXKHO
CIIPOBOIIIPOBATH POCT MOIIEHHIYIECTBA 1 3JI0yTIOTpeOIeHIs B JaHHOIT cdepe.
Peun et o ciydasix, Korja cypporaTHble MaTepu Moc/e POkKIeHus peOeHKa
OTKA3BIBAIOTCS JaBaTh COIVIACHE HA DPErHCTPAINIO OMOJIOIMYECKNX DOJIUTe-
Jeff B KadecTBe POJHTesell HOBOPOZKIEHHOTO U MBITAIOTCS IMAHTAXKHPOBAT

1X, YTOOBI MOJIYIUTH OOJIBIIYIO BBITO/LY, Y€M 3TO IPEYCMOTPEHO JOTOBOPOM.
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