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Annorarus

B ,ZL&HHOfI CTaTbe€ QHAJIMBUPYIOTCA IIPpUYMHBI BO3HUKHOBCHUA CTOJIKHOBEHUH 1
HPOTUBOPEUHIl MEK/Iy HOPMAMHU PA3JIUIHBIX IOCYJAPCTB IIPU PEryIUPOBAHUN BOIPOCOB
OpavTHO-CEMENHBIX OTHOIIEHUH, OCJIOKHEHHBIX MHOCTPAHHBIM 3j1eMeHTOM. Vlccremyores
HanOOJIee YACTO IMPUMEHSIEMble UCTOUHUKU MEXKJIYHAPOIHOIO IIpaBa, PEryIupyroline Bo-
IIPOCKI B 00JIacTU ceMmeiiHoro rpasa. PaccMmarpuBaiorcs mpobsieMa yHupuKamun 0003Ha-
YCHHbBIX HOPM M CJIO2KHOCTHU B ITPUHATHUN ME2KAYHaAPOIHBIX KOHBQHLLI/Ifl 1 ME2KIyHapPOJHbIX
JIOTOBOPOB, CIIOCOOHBIX €JIMHOOOPA3HO yPeryInpoBaTh BaXKHENIIe BOIPOCHI, KACAIOIINEC

Opaka, CeMbl, MATEPUHCTBA, OTIIOBCTBA, HHCTUTYTOB YCHIHOBJICHUSI (YI0UEPEHNs1) U TIp.

KuroueBbie ciioBa: KOJIN3UOHHBIE HOPMBbI, MEK /Ty HAPOIHbBIE JIOTOBOPHI, ITPABOBOE PETy-

JITPOBaHUE, MEXK/IyHapOHOE YacTHOE IIpaBo, OpavTHO-ceMeiiHble OTHOIIEHMSI.
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Abstract

This article analyzes the causes of collisions and contradictions between the
norms of different states in the regulation of issues of marriage and family relations,
complicated by a foreign element. The most frequently used sources of international law
regulating issues in the field of family law are investigated. The problem of unification
of the designated norms and difficulties in the adoption of international conventions and
international treaties capable of uniformly settling the most important issues related to

marriage, family, motherhood, paternity, institutions of adoption, etc.
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3akJ/oueHne Opaka U ero pacTop:KeHue, BOCIHUTAHUE JeTeil, NMyIie-
CTBEHHBIE OTHOIIEHUSI, BOIIPOCHI YCHIHOBJIEHUSI U YAOUEPEHHSI - BCE ITO OC-
HOBHBIE BOIIPOCHI MEXKIYHAPOIHOTO YaCTHOIO IIpaBa B 00JIaCTU CeMeilHbIX
npaBooTHomennii. OJHAKO TPYIHOCTU IPU PEryJIUPOBAHUN JAHHBIX MHCTHU-
TYTOB CBSI3aHBI C TE€M, UTO B MEXKIYHAPOIHOM YACTHOM IIPaBe 9TH OTHOIIIE-
HUsI OCJIOZKHEHBI HAJININeM HHOCTPAHHOTO 3JIEMEHTa, 1, KaK CJIeJCTBUE, CYIIe-

CTBYIOT CJIO2KHOCTHU B pa3pa60TKe U IIPpUHATHN MEKAYHapOIAHbIX IIPaBOBbLIX
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HOPM, IIOCKOJIBKY B KayKJIOM TI'OCYJIAaPCTBE UMEIOTCS CBOUM HOPMbI, PEryJIHpPY-
IOIIIIe ceMeiiHble ITPaBOOTHOIIEHMSI.

AKTyaJIbHOCTD JIaHHOI TeMbl 00YCJIOBJIEHA TEeM, 9TO B HACTOSIIEE Bpe-
Msi OpaKi CpeJid Ipark/JIaH Pa3/InIHbIX NOCYJAPCTB SABJISIOTCH BEChbMa, PACIpo-
CTPaHEHHBIMH, CJICJOBATE/ILHO, TPeOyeTcs YACIUTh 0c000e BHUMaHKE ITPOo0OJIe-
MaM yPeryJanpoBaHusi BOIIPOCOB, KACAIOIINXCSA MeXKIyHaPOIHbIX OPaKoB, pa3-
BOJIOB, pa3jesia UMYIIecTBa U OOIIEHN ¢ JIeThbMHI T0cie pa3Boja. CylnecTBy-
eT HeoOXOAUMOCTH PacCMOTPETh KOJIIN3UK IIPU OCYIIECTBJIEHUH IIPaBOBOIO
peryJimpoBaHusl, KOTOPBIX JOCTATOYHO MHOTO.

st HAUaIa OTMETHM, 9TO B COOTBETCTBHUH C IOJIOXKeHHAMU KoHCTH-
tynun Poccuiickoit @egepaliny oOMenpu3HAHHBIC TPUHITUIIBI 1 HOPMbI MEYK-
JIYHApPOJIHOTO IIpaBa M MEXKIYHapOoJHble J0roBophbl Poccuiickoit @enepaninm
SIBJISIIOTCSI COCTABHOI YaCTbIO €e NIPaBOBOil cucTeMbl. Feanm MexKIyHapOIHbIM
soropopoM Poccniickoit Mejiepaliny ycTaHOBJIEHBI HHBIE TIPABUIIA, Y€M IIPEJLYy-
CMOTPEHBI 3aKOHOM, TO HPUMEHAIOTCS MpaBUia MEXKyHAPOIHOIO JIOTOBOPa
[1]. B pamkax jaHHOii cTarbu Mbl paceMoTpuM paTudurupoBantbie Poccueit
MerKJIyHapO/IHble MCTOYHUKU U KOJLIM3UHU, BO3HUKAIOIINE IIPU PeryjinpoBa-
HUN OJIHUX U TeX »Ke BOIIPOCOB HOPMaMH POCCUICKOTO 3aKOHO/IATEIbCTBA 1
HOpMaMM MezKJIYHapOIHOIO IIpaBa.

Kynpsisuesa JI. B. ormeuaer cienyromee: «DyHaaMeHTaIbHOE 3HAYE-
HUEe B BOIIPOCE PEeryJnpoBaHUsl MeKIYHAPOIHBIX OpadHO-ceMeiiHbIX OTHOIIIe-
nuit B Poccun nmeror nosoxkenns pasgena VII Cemeitrnoro kojexca Poccuii-
ckoit @eneparnun. OgHaKO MHOIME KOJLIN3UOHHBIE HOPMbBI YKA3aHHOI'O pas/ie-
Jla, He COOTBETCTBYIOT COBPEMEHHBIM YCJIOBHSIM U TPEOYIOT MOJEPHUBAIINNY
12].

HekoTopblie CJIOKHOCTH B IPaBOBOM pEryJIMPOBAHUKM BO3HUKAIOT 110
IPpUYIUHE TOrO, YTO PsiJi BayKHEMIINX BOIIPOCOB CEMEIHOI0 IIpaBa yperyanpo-
BaH JIOCTATOYHO ITOJPOOHO OT/IEJIbHBIMUA KOHBEHIIUSIMU U MEYK]IyHAPOTHBIME
JIOTOBOpaMM, HO OHU He BCTYIWIN B cuiy st Poccuiickoit ®enepannn, Ha-
npumep: KoHBeHIIns 0 3aK/II0UeHNT U IPU3HAHUH JIeiCTBUTEILHOCTH OPAKOB
1978 r.; KouBennusi o npase, IPIMEHIMOM K PEXKUMaM COOCTBEHHOCTH CY-

npyros 1978 1.; Kousennus o mpu3Hanum pa3BoJIOB U PEIeHnii 0 pas3/ie/IbHOM
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»kuTesiberBe cynpyros 1970 r.; Konsenius o mpase, IPIMEHIMOM K aJIMMEHT-
HBIM 00s13aTe/IbCTBAM B OTHOIIeHUN Jereit 1956 . u ap.

Tax, KoJTM3NOHHBIE HOPMBI CEMENHOTO MTpaBa ABJIAIOTCS OJIHIMI U3 Ca-
MbIX CJIO?KHBIX HOPM MEXK/[YHAPOJ[HOIO YacTHOro npasa [3]. Ouu peryiupyor
HauboJiee BaXKHbIe BOIPOCHI, HapuMep KoHBEHINS 0 B3BICKAHUH 33 I'DAHU-
neit aanmenToB 1956 1., KoraBenmus o 1opucanKInm 1 TPUMEHIMOM TIpaBe B
OTHOIIICHUN 3allThI HecoBepieHnoeTHIX 1961 . u ap. [4].

Kak MbI 3HaeM, Ha, ceMeifHbIe IPaBOOTHOIIEHNS B KaKJIOM I'OCYyIapCTBe
OOJIbINIOE BJIMSIHUE OKA3bIBAIOT TPAJMITNK, HAIIMOHAJBHBIE OCOOEHHOCTH, pPe-
JINTHO3HBIE ycTon. VIMEHHO TT09TOMY B MCTOUHMKAX MEXKIyHAPOIHOTO IpaBa
MBI HEYaCTO MOYKEM BCTPETUTH €IMHBbIC YHUPHUITUPOBAHHBIE HOPMbI, KOTOPBIE
Obl € IMHO00PA3HO YPEryJIMPOBaJI OTHOIIEHUS B 00JIACTH CEMEWHOro IpaBa
(0BBIYHO 9TO OTCHLIOYHBIE HOPMBI).

B cooTBeTcTBIM ¢ HOpMaMU POCCUIICKOTO CEMEITHOTO 3aKOHOIAaTEIHCTRA
HOPMbI MHOCTPAHHOI'O CEeMEiTHOTO IIpaBa He IIoJIexKaT IIPUMEHEHUIO TOIjIa,
KOI'JIa 9TO IPUMEHEHHE MOXKET [TPOTHBOPEIUTH OCHOBAM MPABONOPsiIKA, (11y0-
JMIHOMY TOpsiJIKY ) Poccuiickoit @ezeparini, TOTIa MOIIEKAT TTPUMEHEHUO
HopMbl Poccniickoit @epeparun.

CJI0’KHOCTH B YCTAHOBJIEHUN €IMHOIO IIPABOBOTO PEryJINPOBAHUS BO3-
HUKAIOT B CBSI3U C TE€M, HaIlpEMep, UTO B KayKJIOM IOCYIapCTBE YCTaHaBJIH-
BalOTCsl CBOM TPeOOBaHUsI K BO3paCTy BCTyILIeHHsI B Opak. B Poccuiickoii
@Dejiepalliiil BO3pacT BCTYILIEHUs B Opak cocrapiigeT 18 jier. Panbie HacTyII-
JieHus1 9Toro Bozpacta (¢ 16 JjieT) BO3MOYKHO BCTYIUTH B OpaK TOJBKO MPH
HAJUINH OCOOBIX OOCTOSTENHLCTB. B OTIEeIbHBIX CcTpaHaxX 3TOT BO3PACT $IB-
JisileTcsl KpaliHe HU3KUM JiMOO0 »Ke BOBCE He 3aKpeIlIeH Ha 3aKOHOIaTe/IbHOM
YPOBHE, & IPHU €ro ompeJie/;IeHIN PYKOBOJICTBYIOTCS PEJIUTNO3HBIMI KaHOHA-
mu. Bozbmem, nanpumep, onbIT Jlanuu, rje Opaku ¢ MHOCTpaHIAMU pa3pe-
IIEHbl TOJILKO B TOM CJydae, ecJid JIMIO, BCTylaloliee B Opak, crapiie 24
JIET, WM T/Ie NHOCTPaHKa MOYKET BBIMTH 3aMy»K 3a I'parkJIaHnHa JAHHOTO T'O-
CyJlapCTBa JINITH PU YCJIOBUHU, YTO OH HMeEeT JOCTATOYHYIO YKUJITLIONIAb
B /laHnM, IOCTOSTHHBIE JIOXOJbI M CIIOCOOEH IPEIOCTaBUTh OAHKOBCKYIO T'a-

panTuio [5]. VIHTepecHbIM sIBJISIETCsT 1 BOIIPOC BOJIEU3bSIBJICHUS] CTOPOH TIPH
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Berymienun B Opaxk. Hanpumep, B Poccniickoit Pejiepariun Opax mpusHaeTcs
HEeJIHCTBUTEILHBIM, €CJIN TAKOEe B3aUMHOE BOJIEM3bIBIEHNE OTCYTCTBYET.

BaXHbIM MezKTyHApPOIHBIM HUCTOYHUKOM IIpaBa TIPHW PEryJInpOBAHUN
JIAHHOT'O BOIIpOCa MOYKHO 00o3HauuTh JlonosHurensuyio Konsennuio o0
yIpa3 HeHnn padbcTBa, pabOTOPrOB/IN U WHCTUTYTOB U OOBIYAEB, CXOTHBIX
¢ pabctBoM 1956 1. MIMenHO 3/1€Ch MBI MOYKEM HAMTH CJIeIyIONTYI0 (hOPMYJIN-
POBKY: « ... yYaCTBYIOIIE B Hell rocy/1apcTBa 00A3YIOTCA YCTAHOBUTD, TJIE
HAJIJIEXKUT, COOTBETCTBYIONINN MUHUMAJILHBIN OpavdHbIil BO3pACT W MOOHIPSATD
yCTaHOBJICHHE TIOPsIIKA, MPU KOTOPOM 00ECIIeUnBaeTCs CBOOOIHOE U3bsiBJIC-
HUe 00eNME CTOPOHAMH COTJIACHs Ha BCTYILJIEHUE B OpakK B MPUCYTCTBUU KOM-
METEHTHOTO IParKJIAHCKOTO JOJZKHOCTHOTO JIUIA MWW CIYKUTEId KyJibTa, a
TaKyKe MOOIIPSITh PerucTpaliio Gpakoss [6).

B mpaBoBBIX HOpMAaX OJHUX CTPaH Mbl MOYKEM 3aMETUTh HEKOTOPBIE
OrpaHMIeHNs JIJIs YKEHIINH, KOTOPhIe KeJal0T BHOBL BCTYIHUTL B Opak: Ha-
IIpUMep, UM TIPEJOCTABIACTCA JIaHHOE ITPABO UCKJIIOYUTE/HHO 110 UCTeUEeHNN
OITpeJIeIEHHOr0 MTepHojia BpEeMEHU TI0CIe Pa3Bojia Wil CMePTH My»Ka. B jipy-
IUX CTpaHAX TaKhe OrpaHnIeHus OTCYyTCTBYIOT [3].

Bosbinas pa3auiia B MPABOBOM PEryJNpOBAHUE OOYCJIOBJIEHA HEpPaB-
HBIM II0JIOYKEHUEM B HEKOTOPBIX CTpaHaX Cylnpyra u cynpyru B cembe. Ha-
IpuUMep, B MYCYJbMAHCKUX CTpaHaxX 3TO OObIUHas MPAaKTHKa, KaK U IOJIHU-
raMuble Gpaku, KoTopble 3amperietbl B Poccnn (ct. 14 Cemeiinoro xojexca
Poccwmitckoit @epeparun) |7].

Bormpochb! npusHanusi Opaka, 3aKJIIOUEHHOIO 3a I'DAHUIE, B pa3jimid-
HBIX TOCYapCTBaX PEMIAIOTCS COBEPIIEHHO Pa3sHbIMU criocobamu. Hampumep,
3aKOHOJ/IATE/ILCTBOM fNoHNM ycTaHOBJIEHO, 9TO OpakK, 3aKI0UCHHBI 3a I'pa-
HuIeil, Ipu3HaeTcs TOJIHKO TOIA, KOT/Ia JUIAMI OBLIN YBEJOMJIEHbBI CITy Ka-
e U3 MO0COJIbCTBA WM KOHCYJ/IbCTBA. V3panib 3HaMEHUT TaKoil TPaKTUKOIT,
KOIJIa B TaKOI »Ke CUTYaIun Opak MpPU3HAETCs TOJILKO MTOCTIe COBEPITIEHUS pe-
JIMTHIO3HOTO 06psiia [3].

E. B. bonnapesa ormedaet: «Ilo Tomy, Kakoit xapakTep NUMeIOT HOPMBbI,
coJieprKalliie KOJJIM3NOHHbIE TIpaBuia, MOYKHO CY/JUTH O Mpeod/iaJanuu myo-

JIMYHOI'O MJIM 9aCTHOI'O Ha4daJla B IIPaBOBOM DPEryJMpPOBaHWN. DTO MO3BOJISET
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OTIPEIEIATh TPAHUIILI JIO3BOJIEHHOTO U HEJI03BOJIEHHOTO B TIOBEJEHUN WH/IU-
BIJIYyMa, BCTYyIaloIero B cdepy OpadHo-ceMelHbIX OTHOIIEHUM, 1 yIacThe
B aKTax MEXKJyHAapOIHOI'O YaCTHOI'O IIPaBa sSIBJISIETCsl HEOTbEMJIEMO YaCThIO
paBoBOil cucreMbl» [8].

B panHoit ctaTbe Mbl 0003HAYNIN HEKOTOPHIE CYIIECTBYIONINE Ha CEro-
JHATTHANR MOMEHT MPUINHBI, B COOTBETCTBUN ¢ KOTOPBIMH TOSBJSIOTCS KOJI-
JIN3UU IIPU OCYIIECTBICHUH TTPABOBOTO PETYINPOBaHUs OPAUHO-CEMEIHBIX OT-
Hotrennit. Kax MoyKHO 3aMeTUTDh, OHI Oy Iy T TPUCYTCTBOBATH B MEYK Ty HAPO/I-
HOII TIPaKTHKEe BCerja. DTO B MEPBYIO 0Yepe/ib 00YCIOBICHO PA3IUIUSIMU B
KYJIbTYPe Pa3HbIX IOCYAapPCTB U B OTHOLIEHNN K MHCTUTYTaM Opaka, pasBo/ia,
cembl 1 T. 11. [IpuHaTHE yHUDUIUPOBAHHBIX HCTOYHIKOB Ha, MEXK /Ly HAPOTHOM

YPOBHE HE CMOXKET YIOBJIETBOPUTL HU OJHO I'OCYyAapPCTBO.
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