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Anborarusa

B annolf ctaThe paccMaTpUBAIOTCHA BOIPOCHI, KOTOPBIE CBA3AHBI C WHCTHUTYTOM
Opaka, OCJI0KHEHHOTO WHOCTPAHHBIM 3JIEMEHTOM. AHATM3UPYIOTCS YCIOBUS 3aKIIOUEHUS
TaKoro Opaka, paccMaTPpUBAETCA ero HOpMaTUBHO-TIpaBoBast ocHoBa. Vcciemyercs mpaBo-
BOE PeryInpoBaHue 3aK/II0YeHns Opaka ¢ HHOCTpaHIeM Ha Tepputopun Poccuiickoit Pejte-
paruu u npusHanue Opaka, KOTOPbIH 3aKJII0UEH B IPYTroM rocyaapcrse. PaccmaTpuBarorces
BOIIPOCHI, KOTOPbIE BO3HUKAIOT IPH 3aKJIIOYEHUN Opaka MexKIy I'paxkjaHnnHoM Poccun u
IpasKJIAHUHOM WHOCTPAHHOTO TOCYJIAaPCTBa, U HEKOTOPBIE TIPABOBBIE MOCTIEICTBHS (B 4acT-
HOCTH, aJTMMEeHTHBIE 003aTe/IbCTBA). AHATM3UPYIOTCST OTAEIbHbIE MPOOEIbl POCCUIICKOrO
1 3apy0eKHOTO 3aKOHO/IATE/ILCTBA, a TAKYKE BO3MOYKHBIE TIPErpaJIbl I 3aK/II0UeHns Opa-
Ka, OCJIOXKHEHHOT'O MHOCTPAHHBIM 3jieMeHTOM. [Iperaraiorcs myTu penienne HEKOTOPBIX

YKa3aHHBIX B CTATbe MPODOJIeM.
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Abstract

This article examines the issues that are associated with the institution of marriage,
complicated by a foreign element. The conditions for the conclusion of such a marriage
are analyzed, its regulatory and legal framework is considered. The article examines the
legal regulation of marriage with a foreigner on the territory of the Russian Federation
and the recognition of a marriage that is concluded in another state. The issues that
arise when a citizen of Russia and a citizen of a foreign state marry, and some legal
consequences (in particular, alimony obligations) are considered. Some gaps in Russian
and foreign legislation are analyzed, as well as possible barriers to entering into a marriage
complicated by a foreign element. The ways of solving some of the problems indicated in

the article are proposed.

Key words: marriage, foreign citizen, recognition of marriage, polygamous family,

marriage and family relations.

B Cewmeiinom xomexce Poccniickoii @egepannn (maee - CK PO®) [1]
pPeryJnpoBaHnio OpaYHbIX OTHOIIEHUI ¢ yYacTueM MHOCTPAHHBIX JIUIL ITOCBSI-
men nesbiit VII pazaen. B T. 4. aToT paszgen peryanpyer 3ak/odeHne Opaka
Ha Tepputopun Poccuiickoit @ejiepaliuul, ero pacTopKeHue u jp.

bpak rpaxknganuna Poccuiickoit @egepalinn 1 THOCTPAHHOIO T'ParKia-
HUHA MOKET OBbITh 3aKJII0OUEH KaK Ha TePPUTOPUU POCCUICKOr0 rocyaapcTBa,
TaK 1 Ha TEPPUTOPUN 3apPyOEeKHOr0 rocyaapcrna. B poccniickoM 3aKOHO/IA-
TeJIbCTBE MPEJYyCMOTPEHO MPaBOBOE peryJnpoBaHue Jijisi obenx curyanuii. B
IIEPBOM CJIydae 9TO HOPMBI, IIpe/lycMaTpuBalolIne 3aK/r0ueHne Opaka Ha Tep-
puropun Poccun, a Bo BTOpoM cJjiydae - Ipu3HaHue Opaka, 3aKJIF0UECHHOTO 32,
pejesaMi rocy/1IapcTBa.

Ecsim Opak poccuiickoro rpaxkJaHnHa 1 rpazkaHuHa HTHOCTPAHHOT'O I'0-
CyJlapcTBa 3aKJrovaeTcd Ha Tepputopun Poccuiickoit @epepannn, TO JT0IK-
HBI COOJIIO/IATRCS ONPeIeJCHHbIC YCI0BUS. Takue ycjoBus JjIsi MHOCTPaHIIA
YCTaHOBJIEHBI B 3aKOHOATE/ILCTBE T'OCYIaPCTBa, IParKJIaHUHOM KOTOPOI'O OH
sIBJIIeTCs, a JIJIsT POCCHIICKOTO TpakKJaHuHa - B 3aKOHOjaTe/1bcTBe Poccun.
[Ipu 5TOM JOJIZKHBI cOOIOAThCsT TpeboBanusi, yctanopaeHHble CK P® B o1-

HOIIIEHUH OOCTOSTE/ILCTB, KOTOPbIE IIPEISTCTBYIOT 3aK/II0UCHIIO OpakKa.
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Eciun juia, sBisionmecs: rpazk/iaHaMi Pas3HbIX T'OCY/JIAPCTB, PEIiin
3aKJIIOUUTH OpaK, TO OHM JIOJ2KHBI cOOJII0/IaTh TpeboBaHusl 3akoHa. Hampu-
Mep, B TaKUX CTpaHax, Kak BenmkoOputanusi u bosirapust, pojcTBeHHIKaM
BILJIOTH JI0 YeTBEPTON CTENeHN POJICTBA HE pa3pelaeTcsl 3aK/104arh 6pax [2].
B ciydae ecyin JIMIO SABJISIETCA MPayKIaHUIHOM CTPaHbI, B KOTOPOIi pa3penieHbl
[OJINTaMHbBIE OpaKH, 1 OH yzKe cocTouT B Opake, To opranbl 3AI'Ca Poccnii-
ckoit Deyrepalini OTKAXKYT TAKOMY JIMITY B PETUCTpaIinl OpaKa ¢ POCCUNCKIM
I'Payk IaHITHOM.

Ecim o nmeeT poccuiickoe IrpazkIaHCTBO U IPayK/IaHCTBO NHOCTPaH-
HOT'O I'OCYJIapPCTBa, TO OPaK 3aKJIF0UAeTCsl ¢ IPUMEHeHNeM 3aKOHOAATeIbCTBa
Poccuiickoit @enepanyu. [lpn namuyanm y anma rpakKaaHcTBa HECKOJIBKIX
MHOCTPAHHBIX TOCYJAPCTB IMPUMEHSIETCS TO 3aKOHOATEHLCTBO, KOTOPOE Bbi-
OepeT 3TO JINIIO.

CTouT OTMETHUTb, YTO IOHSATHE Opaka 3aKpeIlJIeHO Ha HOPMAaTHBHOM
ypoBHe He BO Bcex crpanax. B Koncruryium Poccuiickoit @epeparun |3
UHCTUTYT OpakK OIpeJesisieTcsl KaK COI03 MYKUUHBI U KEHIIUHBI, TakKe 00
sToM rooputcda n B CK P®. Onornosbie 6pakn B Poccun He JIOMYyCKaIOTCS.

Kynpsasnesa JI. B. n [Ipuxogpko E. I'. orMedaloT, 4To B yC/JIOBUSX aK-
TUBHON MUTPAINN HACEJIEHUs YBEJIMINBACTCS KOJNIECTBO 3aK/II0UeHUsT Opa-
KOB MEXK/1y JINTIAaMU, KOTOPbIE UMEIOT PA3JIMIHYIO I'PasKIaHCKYIO TPUHAIICHK-
HOCTB [4]. DTO CJIy’KUT CBOErO pojia CTUMYJIOM K H3YUEHHUIO U TIIATETHHOMY
IIPaBOBOMY PEryJIMPOBAHUIO JAHHOI'O BOIIPOCA.

Kak yzke ObLIO CKa3aHO, HE BO BCEX CTpaHaX PEryiaMeHTUPOBAHO TTOHSI-
Tre Opaka. MoxKHO HaflT TaKyl0 TPaAKTOBKY OllpejiesieHns OpaKa: «3aKOHHBIT
CO03 MY2KUNHBI U YKEHIIUHBI, 8 B HEKOTOPBIX IIPABOBBIX CHCTEMAaX - JIBYX JIIO-
JIeil OJITHOTO 110J1a» [5] Tem He MeHee ecin poccruiicKmil rpazKIaHNH 3aKTI0INT
Opak ¢ JIMIIOM CBOETr'o 110JIa B CTpaHe, TJie 9TO 3aKOHHO, TO BepHYBIINIChH B Poc-
CHIO, OH CTOJIKHETCSI C TEM, YTO TaKoil Opak He Oy/leT MpU3HAH Ha TEPPUTOPUH
Poccniickoit @enepanumn.

CemeitHble OTHOIIEHUST CBA3aHbI ¢ HAIIMOHAJBHBIMI TPAIUIIIAMEI, OObI-

dadMU, peﬂI/IFI/IefI. DTa 0COOCHHOCTDL U BBI3LIBACT IOSBJICHIE KOJIJIM3UN 3aKO-
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HOB B obOJiacTu OpadHo-ceMelinbIx oTHolrennii. CemeitHoe paBo B KazKIOM
rocyJIapCcTBE PA3INIHO U HE MOJJIaeTCAd YHUMUKAIINH.

PaccmoTpuM B KadecTBe IpuMepa HEMeIKoe OpadHoe 3aKOHOJATe b
cTBO. bpak 3j1ech 03HaYaeT COI03 MEXKJIy MY KUNHOM U YKEHITUHOM, KOTOPBIil
JIOJIZKEH OBITh O(UIMAJILHO 3aKJIIOUEH ¢ COOJIONCHIEM YCTAHOBICHHBIX B 3a-
KoHe popmasibHOCTEl. TaKoi cor03 3aKII0TaCTCs JIJIsT COBMECTHOTO MPOXKITBA-
HUS 1 CO3/IaHmNsA ceMbi. [Ipr 9TOM ¢ TOUKHN 3pennst HeMEIKOTO KOJITU3HOHHOTO
IpaBa 101 3TO MOHATHUE MOJIIIAJIAeT U COKUTETHCTBO, KOTOpOe He 0(pOPMJIEHO
ocutrabHo [6].

He crout 3abbiBaTh O TOM, YTO €lle OJHON IIperpajoil Ha IyTH 3a-
KJII0UeHNs Opaka ¢ MHOCTPAHHBIM T'PaKIAHIHOM SBJISIETCA HEPACTOPIHY ThIH
Opak. DTO OJIHO U3 YCJOBUil, NPENSTCTBYIONNX 3aK/JI0UEHIIO0 HOBOIO Opaka
110 3aKOHO/IaTeLecTBY Poccniickoit @enepanun. Ho B HEKOTOPBIX cTpaHax 3TO
JIOTTYCTHMO.

Psj1 yaeHbIX cunTaeT, 9TO HOPMBbI IIpaBa, 3aKpeIlIsdolniie MoJTuraMuro,
IIPOTUBOpEYAT OCHOBHBIM MTPUHITUIIAM POCCUIICKOTO CEMEITHOro mpaBa, HO 9TO
HEe 3HAYUT, YTO Takue Opaku HEe MOTYT TOPOXKJIATh ITPABOBLIE MOCJIE/ICTBUS,
KOTOpbIe TTpu3HatoTcest B Poccun. AjmuMmeHTHBIE 00s13aTe/IbCTBA YJIEHOB TT0JTH-
raMHOI CeMbU ITPU3HAIOTCS.

Moo pacemorpers npumep, npusognmbiii M. M. Borycnasekum [7].
Myxxunna, sBidomuiicst rpaxkaanuaoM Cupnuu, UMeT TpeX »KeH U Ipejiia-
raJl pOCCUICKOI Ipark/laHKe CTaTh YeTBEPTOI 2KEHOI, 9TO IIPOTHBOPEUNIIO ObI
3aKOHOJIATeIbCTBY (myOsmaroMy mopsiky) Poccuiickoit @eneparmn. M. M.
BorycaBeknit canraet, YToO 3aK/II0UeHe TAKOro Opaka B Poccun neBo3aMowk-
HO, TI0CKOJIbKY 5T0 npotuBopednT cT. 14 CK P®. Oanako Takoii Opax MozKeT
ObITH 3aKJI0UEH B JIpYTroil cTpane, Tje 3To Jerajabno. Ho ecin poccuiickas
IrpaykIaHKa 3aK/JI0UNT Takoil Opak B JIPYTOM TOCYJIaPCTBE, a MOCJIe BEPHETCS
B Poccuio ¢ pebeHKoM 1 3aX09eT IPeIbsiBUTH UCK 00 aJMMEHTaX, TO TaKoil
HCK He CMOTYT OTBEPIHYTDH CO CCBLIKOW Ha MyOJMIHBIN TOPSTOK.

Takum oOpazoM, MOXKHO CKa3aTh, UTO POCCHIICKOE 3aKOHOIATE/IHCTBO
B cpepe OpadHO-CeMENHBIX MPABOOTHOIIEHN, OCJIOKHEHHBIX MHOCTPAHHBIM

9JIEMEHTOM, JIOBOJILHO TIIATEILHO pa3spadoTaHO, 0COOEHHO B 00JIACTU 3aKJIIO-
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yeHusi Opaka ¢ HHOCTPAHHBIM I'ParKJIaHIMHOM. 3aKJ/0UeHrne Opaka Ha Teppu-
topun Poccuiickoit @enepanmm MexKy rpakjannaoM Poccum n rpazkianu-
HOM HMHOCTPaHHOT'O I'OCyapCTBa OOBIYHO HE BbI3bIBaET 3aTpy/HeHuii. BoJee
CJIOYKHOE PEryJIMpoBaHme OYJIeT B ciydasX, KOorjia B OpaqHOM 3aKOHO/IaTe b
CTBE NHOCTPAHHOI'O TOCYJIAPCTBa HET YETKOI'O OIpeJIe/IeHIs TOHITH OpaKa.
PasHble cTpaHbl «IIOHUMAaIOT» Opak Mo-pa3HoOMY. TakrKe CTOUT OTMETUTh Ha-
JINYKE TPABOBBIX IOCJIEACTBUl, HACTYIAIONINX MPU 3aKJII0YEHIN Opaka, Ko-
TOpBIil He TpaBoMeper B Poccuu, HO 3aKOHEH 3a rpaHuiieil (B IacTHOCTH,
aJINMEHTHbIE 00SI3aTe/IbCTRA).

Tem He MeHee ciejlyeT oOpaTUTh BHUMAaHUE 3aKOHOJATENsI HA TO, UTO
CYIIIECTBYIOT HEKOTOpbIE 3aTPYy/IHEHUA B MOHUMAHUU OpadHO-CEMEHHBIX OT-
HomeHnii. Hanpumep, orcyTcTBre YeTKOTo OIpejie/ieHus MOHsATUsl Opaka B
HEKOTOPBIX IOCYJIaPCTBaX BbI3bIBAET 3aTPY/IHEHIE B [IOHUMAaHNN OpaKa Hero-
CPEJICTBEHHO KaK COI03a MEXK/Iy MYXKUNHOI 1 »KeHiuHoii. [Ipegiaraercs nc-
CJIEJIOBATH CyJIeOHYIO TPAKTUKY 10 JiejlaM B 00J1acTH OpavHbIX ITPABOOTHO-
IIEHNIT, OCJI0XKHEHHBIX MHOCTPAHHDBIM 9JIEMEHTOM, U Ha €€ OCHOBE 3aKJII0UYaTh
MezKIyHapO/IHbIe JOIOBOPHI, KOTOPhIE PeryjnpoBasn Obl HAUOOJIBIIYIO YacTh
BO3HUKAIOIINX MPob/IeM (BO3MOXKHO, O0JIee TIATETBHO ONPEIENTh MOPSII0K
PACCMOTPEHUS UCKOB T10 TIOBOJTY aJINMEHTHBIX 0013aTe/IbCTB MEK, 1y KOHKPET-
HBIMH TOCYJIAPCTBAMU, ¢ KOTOPBIMU 3aKJIIOUEH IPEJJIOYKEHHbBIN MEK IyHAPOI-

HBI{i JIOTOBOD ).
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