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Annorarus

B nannoii crarhbe paccMaTpUBaIOTCH BOIIPOCHI, CBA3aHHDbIE ¢ UHCTUTYTOM CyppOraT-
HOI'O MaTE€PUHCTBa, OCJIO?KHEHHBIM HWHOCTPAHHBIM 3JIEMEHTOM, B paMKaX MEZK/IyHapOIHOI'O
YaCTHOI'O IIPaBa, B T. 9. KOJUIN3UOHHBIC BOIIPOCHI, BOSHUKAIOIINE B MCKIYHAPOLHOM IIpa-
Be. Vccitemyroress 0COOEHHOCTH JIOTOBOPA, KOTOPBIN 3aKJIIOYAIOT MKy COOOi yHIacTHUKHI
JIaHHOTO Tporiecca. TakKe pacKpbIBAIOTCS HEKOTOPBIE MMOJIOYKEHN MEYKTyHAPO/IHBIX ITpa-
BOBBIX aKTOB, PET'YJIUPYIONINX UHCTUTYT CyPPOTaTHOIO MaTEPUHCTBA. BhIABIISIOTCA TPObe-
JIbI, CyIIECTBYIOIME B paMKax MCCJICIyEeMOrO0 HHCTATYTA, U IIPE/IJIaraloTcd IIyTH PEIICHUS

HEKOTOPBIX MPOOJIEM.

KuroueBbie cjioBa: cypporaTHoe MaTepUHCTBO, PENPOLYKTUBHBIE TIpaBa, MEXK/IyHaAPO/I-
HOE ITPaBO, KOJUIN3Us HOPM, TPAHCHAIIMOHAJbHOE CyPPOraTHOE MaTEPUHCTBO, JJOTOBOP CYP-

poraTHoro MaTepuHcTBa.
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Abstract

This article discusses issues related to the institution of surrogate motherhood,
complicated by a foreign element, in the framework of private international law, including
h. conflicting issues arising in international law. The article examines the features of the
agreement that the participants in this process conclude among themselves. Also, some
provisions of international legal acts regulating the institution of surrogacy are disclosed.
The gaps existing within the framework of the institution under study are identified, and

ways of solving some problems are proposed.
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B coBpeMenHOM MHpE ¢ pa3BUTHEM TEXHOJIOIMII W T€HHON MHKEHEPUU
yJIaJI0Ch PEIIUTH OJ[HY U3 OCTPBIX IPOOJIEM, KOTOPOII sIBJISIETCS CO3/IaHIE T10JI-
HOTIEHHOII 1 3JI0POBOIT ceMbl. B JJaHHOM KOHTEKCTE pedb UJIET O CyPPOraTHOM
MaTEePUHCTBE - IPOIECce, IIPH KOTOPOM B Pe3yJbTaTe COCIMHEHNS YKECHCKUX 1
MY>KCKUX KJIETOK BHE TeJjia »KEHIIUHbI [0JIyJ9aloT SMOPUOH, IIEPEHOCST ero B
MaTKy CyppOraTHOil MaTepu, KOTopasl 3aTeM BbIHAIIMBAET 1110 U POXKAeT pe-
OeHKa, HO B IOPUINIECKOM CMBIC/IE OHA He CTAHOBUTCSA MaTepbio. CpaBHUTE b
Ho HejaBHO, B 2014 r., Mexxnapiamenrckoit accambdbseeit CHI' ObL1 mpussiT

Mojenbabiit 3akon «O0 oxpaHe pelnpoAyKTUBHBIX IIPaB U PEIPOLyKTUBHOIO
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37I0POBbsI I'PAXKJIaH», OIPEJIEISIONINI CypporaTHoe MaTePUHCTBO KaK «BbIHA-
MIBAHNE U POXKJIeHNEe peOeHKA CyppPOTraTHON MaTepbio JIs MOTEHIINAIbHBIX
pojnTesieit, Yb1 MOJIOBbIE KJIETKHU MCIOTb30BAJINCH ITPU OTLIOJOTBOPEHNN, JITIS
KOTOPBIX BbIHAIIINBAHUE U POK/IeHNEe peDeHKa HEBOBMOXKHO 10 MEIUITITHCKITM
nokazannam» [1].

MexxmynapojHoe TpaBoBOe PEryJInpoBaHUEe WHCTUTYTA CyPPOraTHO-
o MaTepUHCTBA 3aKPEILIeTCd B TaAKMX HOPMATUBHO-TIPABOBBIX aKTaX, Kak
Mexk 1yHapo iHbI TaKT 00 SKOHOMUYECKIX, CONUAIbHBIX U KY/JIbTYPHBIX IIPa-
Bax, KonBeHnus o JukBuanuu Bcex (GpopM JUCKPUMUHAINNA B OTHOIICHUH
»ermnd, Konsenrust o mpaBax pebenka [2].

Bce ykazaHHbIe BBIIIE IOTOBOPHI MIPSIMO He 3aKPEIIAIOT OCHOBBI MHCTHU-
TyTa CypporaTHOTO MaTEePUHCTBA, HO TaK WM MHAYE 3aTParuBaroT JIaHHYIO
cepy MOCpeJICTBOM YIIOMUHAHUS MpaB, KOTOPble NMEIOT pelialoliee 3Hade-
HUE B 9TOM KOHTEKCTe, BKJIIOYas MMpaBo Ha 370POBbE, IPABO 3HATHL CBOE PO-
HCXOXKJICHIE U IIPaBO Ha CEMbIO.

Haubosee BaxkHoit 1pobd/1eMoit MHCTUTYTa CYyPPOraTHOTO MATEPUHCTBA
SIBJII€TCS €ro NPU3HAHNE U ITPABOBOE 3aKpeIljieHne B HOPMaTHBHBIX akTaX. Bo
MHOTHX CTpaHaxX BOZHUKACT KOJIJTU3US HOPM UMEHHO T10 MPUIIHE HeJOCTATO -
HOCTH U HETOYHOCTHU IIPABOBOI'O 3aKPEILIEHUsI CypPPOraTHONO MaTEepPUHCTBA.

Cy1ecTByeT psiji CTpaH, B KOTOPBIX KATErOPUYECKH 3alperieHo cyp-
poraTHoe MaTepuHCTBO, HampuMmep ABcrpus, I'epmanust, Uranns, Opanrms,
Hopserus, [senns [3].

Takrke HEOOXOIUMO 3aTPOHYTH TaKOe IIOHATHE, KaK JIOFOBOP O Cyppo-
raTHOM MaTepUHCTBe. B JIaHHOM JOKyMEHTE IIPOIUCHIBAIOTCS TIpaBa 1 00si-
3aHHOCTH YIACTHUKOB JOTOBOPA, & TAKyKe YCJOBHUS OKA3aHUS yCJIYT Cyppo-
raTnoro MarepuncTBa. O ObIBaeT JABYX BUJIOB: KOMMEpPUYECKHUil 1 HEKOMMep-
yecknii. B HEKOTOPBIX cTpaHax paspenieHo TOJbKO «HEKOMMEPUYECKOe» Cyp-
porarHoe MaTepuHCTBO. Takumu crpaHamu sBjsiiorcs Ascrpasius, [lanus,
Bemukoopuranus, Vspanis, Ucnanns, Kanana [4].

B mexoropeix mrarax CIIIA, a takxke ['pysun, Ykpanne, Benopycenn,

Poccnu jioryckaercst «KOMMEPUYECKOe» CyppOraTHOe MaTepUHCTBO [3].
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Ha npumepe CIIA mMoxkHO paccMOTperh Takyio IpodJieMy, Kak pas-
BHUTHE TPaHCHAIIMOHAJIBHOIO CyppOraTHOIO MaTepuHCcTBa. B 5Toil cTpane
PsiJI IITATOB pas3pelniaeT cypporarHoe MaTepUHCTBO U MMEET HOPMATHUBHO-
IIPABOBBIE aKThl, 3aKPEILIAIONINE IPABOBOE TTOJIOYKEHIE JAHHOTO SIBJICHHUSI, HO
1 eCTh HITAThl, B KOTOPLIX CyppOraTHOe MaTePUHCTBO HUKAK HE PEryIupyeT-
cda. B T'aarckom oTdere oTmMevaeTcst, YTO B JaJIbHEMIIIEM 3TO BCe IMPUBEJIO K
MIIPOKOMY PA3BUTHIO TPAHCHAIMOHAJIBLHOTO CyPpPOraTHONO MATePUHCTBA [5).

CylHOCTh TPaHCHAIIMOHAJIBHOIO CyppPOraTHOIO MATEPUHCTBA 3aKJIO-
JaeTcst B TOM, YTO OMOJIOTMYECKNE POJIUTEIN SIBJIAIOTCH I'PakiaHaMu OJIHOi
CTpaHbl, a cypporarHas MarThb - JApyroii. Bce 9T0 mpuBOAUT K TPYIHBIM, a
TaK»Ke HEePEeJIKO JIBOWCTBEHHBIM 3aKOHAM, 3aTparuBaloliiM OCHOBBI CEMEeiHO-
r'o IpaBa, Kacarollecss MaTepPUHCTBa, OTIIOBCTBA, OIEKH, HOIeINTe/ILCTBa, U
npas Jiereii. JJaHHBIMU yeyramMu MoJIb3yI0TCs Te JIUIA, Y KOTOPLIX B CTpaHe
MPOXKUBAHNST 3AIIPEIEHO CYyPPOraTHOe MaTepuHCTBO [6].

JLtst HATJISIIHOCTH MOYKHO IIPUBECTH B IIPUMEDP CUTYAIIUIO CYIIPYKECKOit
napbl u3 Besmmkobpuranumn, KoTopast pruexaJsia Ha TEPPUTOPUIO Y KPAUHbI JIJIsT
TOr0, YTOOBI pean30BaTh IporpaMMy cypporarHoro mareputncrsa. Cyppo-
raTHO MaTepH, KOTOpasl SIBJIsIeTCs IParkKJIaHKON Y KpanHbl, ObLIN UMILIaHTHU-
POBaHbI SMOPUOHBI 13 TeHETUICCKOTO MaTepHra/ia *KeHIITHBI-I0HOPa U CYIIPY-
ra, KOTOPBIE SIBJISTIOTCsI Tpazk anamu Besimkobpuranun |7]. B coorBercTBum co
ct. 27 3axkona Benmukoopuranun 1990 1. «O6 nCKycCTBEHHOM OILIOIOTBOPCHIH
JeJIoBeKa 1 JIaJIbHeiIeM pa3sBUTHU SMOPUOJIOrNN» MaTepbio peOeHKa sBJIs-
eTCsl KEeHIIHA, KOTOPasl BbIHAIINBAJIA U POIUIIA €ro, a OTIOM pedeHKa Oy1eT
SIBJISIThCSL CyTIPYT cypporarroit marepu [8]. Ho 31ech eme ectb apyrasi cro-
poHa: B cooTBeTcTBUN cO CT. 123 CemeitHOro Kojekca Y KparmHbl POIUTE/ISIME
pebeHKa, KOTOPBIil OblL/I BBIHOIIEH C ITOMOIIBIO CyPPOraTHOTO MATEPUHCTBA,
SIBJISIIOTCST CYNPYTH, UbU OMOJIOIMYECKNe JIaHHbIe ObLIN II€PEeHeCeHbl B Opra-
HU3M CYpPPOTaTHONH MATEPH C IOMOIIBIO BCIIOMOIaTEIbHBIX PEIPOIYKTUBHBIX
Texmnosornit |9].

Bce 510 npuBOUT K TaKUM IIpodJieMaM, KaK pas3/inyuusd perympoBa-
HUsI cypporarHoro marepuncrBa. Cylnpyru, BOCIOJIB30BABIINECS YCIYTAMU

NHOCTPAHHOI CyppOraTHoii MaTepu, CTAJKHBAIOTCS ¢ HEOOXOIMMOCTBIO IIPHU-
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3HAHWUS CcTaTyca pojuTesIst pebeHKa, POoKJIeHHOTO CYPPOraTHON MaTepblo, B
cTpane, rpazkK/JIaHKOil KOTOPOIl OHa ABJILETCH.

st Toro 4ToOBI pEHNUTh JIaHHYIO IpobJeMy, HEOOXOJMMO, Ha Halll
B3IJIs]I, CO3/IaTh 3aKOHOIATE/IbHBII aKT, KOTOPbLIl Obl PEryJImpoBaJj BOIPOC O
IIPABOBOM IIOJIOXKEHIH CYPPOraTHOIO MaTePUHCTBA. DTOT JOKYMEHT JI0JIZKeH
3aKPCIIATH HOPAJIOK IIPU3HAHUA JleTell, UX IParKJaHCTBO B CJIydae PoxKJie-
HUsi pebeHKa ¢ TTOMOIIBIO CypPOraTHON MaTepu B TPAHCIPAHIIHOM ITOPSIJIKE.
[esrecoobpaszno co3/1aTh MEYK,TyHAPOIHBIT HOPMATUBHO-TTPABOBOI aKT, YTOOBI
YPery/upoBaTh MOJI00HBIE CJIydar. DTO B IEPBYIO 0UYepe b MO3BOJINIO ObI 3a-
HUTUTh CAMUX jeTeil. 3aKOHOAATE 0 HeOOXOINMO 3aKPEIUTh IIOHSITHEe KOM-
MEPYECKOr'o JI0roBOpa CypporaTHoOro MaTepUHCTBA, OIPEJIC/IUTL CYIIeCTBeH-
HbIE €ro yCJI0BUA, 0€3 KOTOPBIX 3aKII0UeHNe OYIeT CUNTAThCsl HEBO3MOXKHbBIM
[10].

Vcxons w3 BBINMIECKA3aHHOr0, MOYKHO CJIeJIaTh BBIBOJM, UTO WUHCTUTYT
CYyppOraTHoOro MaTepUHCTBa SABJISCTCH 3HAYUMbBIM, OJHAKO CYIICCTBYIOT IIPO-
OesIbl B IIPABOBOM PEryJIMPOBAHUN JIAHHOIO MHCTUTYTA, OJHON M3 KOTOPBIX
ABJISICTCA HEJJOCTATOYHOCTH 3aKOHOIATE/ILHOTO PerjiaMeHTUPOBaHUS IIPaBO-

BbIX OCHOB CypPPOTaTHOI'O MATEPUHCTBA Ha MEXKJYHAPOJIHOM YPOBHE.

Cnucok amureparyphbl

1. MogesibHbIii 3aKOH 06 OXpaHe PENpPOLyKTUBHBIX [IPAB U PENPOLyKTUBHOIO 3710~
poBbs rpakian (npunsaT B . Cankr-IlerepOypre 28.11.2014 Ilocranosienunem 41-21 Ha
41-om mmenapHoM 3acemarun MexxmapaamMeHTcKoit AccamObien rocymapCTB-yIacTHUKOB
CHI') // CIIC «Koncyasrant Ilimocs. URL: consultant.ru/cons/cgi/online.cgi?req=doc&
base=INT&n=35319+033923370435231437 (nara obpamenus: 08.10.2020).

2. Koupennusi o npasax pebenka (omobpena [enepasnbhoii Accambieeii OOH
20.11.1989) // C6opuuk mex xyHapoaabix porosopos CCCP. Bemr. XLVI, 1993.

3. XmempHoB A. CypporarHoe marepunHCTBO: 3a u nporus // Euronews. URL:
https:/ /ru.euronews.com/2018/09/14 /europe-surrogacy-ru (aara obpamenus: 11.10.2020).

4. Kynpasuesa JI. B., IIpuxonbko E. I'. Poccuiickoe Koumusnonnoe 3aKOHO/1aTe /b
cTBO B cdepe OpadHO-CeMeiHbIX OTHOINEHHI: aKTya bHble IPOOIEMbl U IIyTH COBEPIIEH-
crBoBanus // [TpoGesnsl B poccuiickom 3akonomarenberse. 2020. Ne 1. C. 57-60.

5. Casunikas A. A., Kynpssuesa JI. B. AkryajibHble poOJIeMbI IIPABOBOIO Pery-

JIMpOBaHusi cypporaTHoro marepuHcrsa // B c6opruke: Haydanoe obecriedenue arpomnpo-

http://epomen.ru/issues/2020,/48 /Epomen-48-2020.pdf



Hay4anbrii xxypuan «dnomen», Ne 48, 2020 | Epomen Scientific Journal, No. 48 (2020) 221

MBINIIJIEHHOTO KoMmitekca. COOpHHUK cTaTeil 1o MarepuajaM 74-if HayIHO-IPAKTUIECKO
koHdepennun crygaerTor o uroram HUP 3a 2018 rox. OrBercrBennblit 3a Boimyck AL
Kormmaes. 2019. C. 1394-1398.

6. Boiitouu E. I1. Mexaynapojmoe cypporaTHoe MaTepHHCTBO: ITPOOJIEMbI IIpa-
ponpumenenusi // FOpuamaeckast Hayka u npakrtuka. 2016. T. 12. Ne 2. C. 104-110.

7. Bopruna E. C. Mexynapo/inoe cypporarnoe MaTepuHCTBO: IIPOOJIEMBI TTPABO-
npumenennsi // IIpaBoBoe peryimpoBaHue COBDEMEHHOIO OOIECTBA: TEOPUS, METOI0JIO-
rust, npaktuka. Marepuassl [I Mexmyrnapoanoit HayIHO-TIPAKTHIECKONH KOHMEPEHITUH.
Boporex: OO0 «AMuCras. 2017. C. 409-415.

8. Human Fertilization and Embryology Act 1990 // Legislation.gov.uk. URL:
https://www.legislation.gov.uk /ukpga/1990/37/contents (mara obpamenns: 07.10.2020).

9. Cewmeiinbrii kKogeke Ykpanubl // Bemomoctn Bepxosnoit Pajgsr Yrpaunsr (BBP).
2002. Ne 21-22. C. 135.

10. Tapanwnra U. I'. AxkTyasbHBIE BOIPOCHI CYpPOTATHOIO MaTEPUHCTBA B COBPE-
MEHHOM MeKJyHapoaHOM dacTHOoM mpase // Bectrnuk Mapuiickoro rocymapcTBeHHOrO
yuuBepcurera. Cepusi «Vcropuueckue nayku. FOpuanaeckue maykms. 2018. T. 4. Ne 4.
C. 58-65.

References

1. "Model Law on the Protection of Reproductive Rights and Reproductive Health
of Citizens"was adopted in St. Petersburg on November 28, 2014 by Resolution 41-21 at
the 41st plenary meeting of the Interparliamentary Assembly of CIS Member States //
PCA "Consultant Plus". URL: consultant.ru/cons/cgi/online.cgi’req=doc&base=INT&n
=35319+#033923370435231437 (access date: October 08, 2020).

2. "Convention on the Rights of the Child" (approved by the UN General Assembly
on 20.11.1989) // "Collection of international treaties of the USSR". Issue XLVI. 1993.

3. Khmelnov A. Surrogacy: pros and cons // Euronews. URL: https://ru.
euronews.com/2018/09/14 /europe-surrogacy-ru (access date: October 11, 2020).

4. Kudryavtseva L. V., Prikhodko E. G. Russian conflict legislation in the field
of marriage and family relations: current problems and ways of improvement // Gaps in
Russian legislation. 2020. No. 1. Pp. 57-60.

5. Savitskaya A. A., Kudryavtseva L. V Current problems of legal regulation of
surrogate maternity // In the collection: Scientific support of the agro-industrial complex.
Collection of articles based on the materials of the 74th scientific-practical conference of
students on the results of research work for 2018. Responsible for the release of A. G.
Koschaev. 2019. Pp. 1394-1398.

6. Voytovich E. P International surrogacy: problems of law enforcement // Legal
science and practice. 2016.Vol. 12. No. 2. Pp. 104-110.

http://epomen.ru/issues/2020,/48 /Epomen-48-2020.pdf



Hay4anbrii xxypuan «dnomen», Ne 48, 2020 | Epomen Scientific Journal, No. 48 (2020) 222

7. Vorgina E. S. International surrogacy: problems of law enforcement //
Legal regulation of modern society: theory, methodology, practice. Materials of the II
International Scientific and Practical Conference. Voronezh: LLC "AMiSta". 2017.
Pp. 409-415.

8. Human Fertilization and Embryology Act 1990 // Legislation.gov.uk. URL:
https://www.legislation.gov.uk /ukpga/1990/37 /contents (date accessed: 10/07/2020).

9. Family Code of Ukraine // Bulletin of the Verkhovna Rada of Ukraine (VVR),
2002, No. 21-22. Art. 135.

10. Garanina I. G. Topical issues of surrogacy in modern international private law
// Bulletin of the Mari State University. Series “Historical Sciences. Legal Sciences ".
2018.Vol. 4. No. 4. Pp. 58-65.

http://epomen.ru/issues/2020,/48 /Epomen-48-2020.pdf



	Актуальные проблемы, существующие в институте суррогатного материнства в международном частном праве
	Аннотация

	Actual problems existing in the institute of surrogacy in private international law
	Abstract
	Список литературы
	References


