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Annorarus

B pabote paccmarpuBaercst mpobJiemMa HeleficTBUTEILHOCTH OpaKa B COBPEMEHHOM
obmectBe. OTMevdaeTcs, 9TO JerajabHOe OlpeaeseHrue JaAHHOIO MOHATHS, 3aKPEIIeHHOE B
Cewmeitnom kojexce Poccuiickoit @Pemepariun, oTCyTCTBYeT. AHAJIM3UPYIOTCS PA3INIHBIE
IIOJIXO/IbI K IOHSITUIO «HEeIeHCTBUTEILHOCTh Opakay B IOPUANIECKON JIMTEPAType, IPUBO-
JIATCS TIPUMEPHI U3 cyebHoi mpakTuku. [lepednciisiiorest mpusHaku, HEOOXOIUMBIE IS
BaKJ/IIOUYeHNsT OpaKa: JIOCTUXKEHUE COBEPIIEHHOJIETUs] ODOUMU JIUIAMU, UX JTOOPOBOJILHOE
00010/THOE coTJIache Ha Opak, OTCYTCTBHE JIPYTOro 3aperucTPUPOBAHHOIO Opaka Ha MO-
MEHT 3aKJIIOYCHHA TEeKYIIero, OTCyTCTBUE 6JII/I3KOFO POACTBa U OTCYTCTBHE OI'PaHUYCHUA
neecriocobnocTr. Ha ocHOBe NMPU3HAKOB MCCIEAYEMOTO MHCTUTYTa aBTOPOM (hOpMYIUpy-
€TCd OllpeJesieHrue JaHHOI'O ITOHATUA. B 3aKJ/IIOYECHNN aBTOP HaCTanBaeT Ha BKJIIOYCHUU
B OTeYECTBEHHOE 3aKOHOIATEIbCTBO MOHATHs HEJIeHCTBUTE/IHLHOCTH OpaKa, T. K. Ha CEero-

,ZLHHLHHI/II'?‘I JI€Hb Y€TKOI'O U 000Cc00JIEHHOTO ImepevdHd ClienuaJIbHbIX IIPUHIMWIIOB HET.

KurodueBbie ciioBa: HeIeiCTBUTE/ILHOCTL Opaka, Mpobesibl B IIpaBe, NpU3HaHUE Opaka

HeJIeHCTBUTEIbHBIM, HEeeHCTBUTE/ILHBIN OpakK.
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Abstract

The paper deals with the problem of the invalidity of marriage in modern society.
It is noted that there is no legal definition of this concept enshrined in the Family Code of
the Russian Federation. Various approaches to the concept of "invalidity of marriage"in
the legal literature are analyzed, examples from judicial practice are given. The signs
necessary for marriage are listed: reaching the age of majority by both persons, their
voluntary mutual consent to marriage, the absence of another registered marriage at the
time of the current one, the absence of close relationship and the absence of limitation
of legal capacity. On the basis of the characteristics of the institution under study, the
author formulates the definition of this concept. In conclusion, the author insists on the
inclusion of the concept of invalidity of marriage in domestic legislation, since k. to date,

there is no clear and separate list of special principles.

Key words: invalidity of marriage, gaps in the law, recognition of marriage as invalid,

invalid marriage.

Ha COBPEMEHHOM 3Talle pa3BUTHA CEeMEeHOTO 3aKoHoJaTe/IbCTBa NH-
CTUTYT HeﬂeﬁCTBI/ITeﬂbHOCTI/I 6paKa I[MOJIYINJI IMIUPOKOE obocHOBaHNEe KaK B

Hay4dIHOM, TaK M1 IIPaKTHYECKOM acCIIEKTE. HpI/I 9TOM OIIpeaejieHue JaHHOIro
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MOHATHS 3aKOHOJIATEIbHO He 3akperieHo, T. e. B Cemeiinom kojiekce Poc-
cuiickoit @enepanun (ganee - CK P®) oo orcyrcTByer, B CBsi3u € 4eM B
IOPUJITIECKOIT JInTepaType BOSHUKAIOT CIIOPHI OTHOCUTEIBHO YKa3aHHOI'O MH-
cruryTa [1].

B mnayunoit pabore JI. B. Kynpasuesa n E. I'. Ilpuxonbko dpopmy-
JINPYIOT COOCTBEHHYIO TOYKY 3PEHHS O TOM, KaKUM 00pa30M HaJJIEXKUT CO-
BEPIIEHCTBOBATH POCCUIICKOE KOJIIN3NOHHOE 3aKOHOIATEILCTBO B PE3YJIHTATE
CPaBHHUTEILHO-IIPABOBOIO aHAJIN3a TOJIXO0/I0B 3apYOEKHOIO 3aKOHOATE/Is 1
IPABOIPUMEHUTE s K PA3PEIIeHNI0 YKA3aHHBIX BOIIPOCOB [2].

CTouT 3aMeTUTh, UTO POOEJIbl U KOJUIM3UHI B HOPMaX CeMeiHOIo IpaBa
TaKKe IPOCJICKIBAIOTCS U B MHOCTPAHHBIX dJIEMEHTaX. DTH BOIPOCHI ITPUOO-
peTaioT 0coOYI0 3HAUYUMOCTD B CBSI3HM CO 3HAUNTE/ILHBIMU PA3IUIUSIMU B MaTe-
PUAJILHOM CEeMEeIHOM IpaBe OTJICbHBIX CTPaH, OTPAKAIOIINX HAIUMOHAIbHDIE
0cobeHHoCTH 1 Tpajunun [3].

[Tpn u3ydennn JaHHOrO BOIIPOCA MTPABOBEJLI CTAJIKUBAIOTCS C OIIPE/Ie-
JIEHHBIMU CJIOYKHOCTSIME, HAUNHAsl C HEOJIHO3HAUHBIX OIPE/Ie/ICHNI TOHSITHS
«HEeJIeCTBUTEILHOCTL Opakay» B POCCUICKOM 3aKOHOJATEIbCTBE U 3aKaHJIU-
Basl PA3JINYHBIMU ITOJX0JaMI K CAMOI ITPaBOBOI CYIIIHOCTU JAHHOI'O SIBJICHHSI.

PaccMoTpuM HECKOIBKO TOUYEK 3peHUil, KOTOPhIE IIPEeJCTaBIeHbI B y4e0-
Hoil n HayuHoil iuTeparype. Tax, M. M. Ky3nenosa cunrtaer, 94To He1eliCTBH-
TeJIbHOCTb OpaKa - 3TO aHHYJIMPOBaHue OpaKa U BCEX ero IIPABOBBIX ITOCTIEI-
CTBUIl ¢ MOMEHTa €ro 3aKJIIOUeHHsI, T. €. ¢ MOMEHTa I'OoCyIapCTBEHHOIl peru-
crparun 3ak/rodenusi 6paka B opranax SAI'C [4]. Ho ono He orpazkaer B
JIOCTATOYHON Mepe BCE ACIeKThl JJAHHOI'O TOHSITHA.

Ob6paTuM BHUMaHHUE, Ha HAIl B3IJIAJ, Ha HauboJee IOJHOE U TOUYHOEe
orpejiesieHne MoHsITus HejeiicteuresbaocTn Opaxka. C. A. Myparosa u H. 1O.
TapcamaeBa paccMaTpUBaiOT €ro Kak popMy 0TKasa Iocy/1apcTBa OT MPU3HAa-
HUS 3aKJIIOUEHHOTO Opaka B KadecTBe IOPHUJIMYECKN 3HAYUMOIO aKTa, BbIpa-
JKEHHYIO B PEIIeHUN CY/a, BHIHECEHHOM B IOPSJIKE I'ParKIaHCKOIO CYIOIIPO-
U3BOJICTBA B CBSI3M C HapYIIEHUEM YCTAHOBJICHHBIX 3aKOHOM YCJIOBHI 3aKJTIO-

qenns 6paxa [5.
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st 3akmodennst Opaka HeOOXOIUMBI OIIPeJle/IeHHbIE YCJIOBUsI, KOTO-
pble nporrcanbl 3akoHogareseM B ¢T. 12-14 CK P®. K Hum oTHOCATCS:

1. /dobpoBoJibHOE 000I0IHOE COTJIACKE CYIIPYTOB, BCTYIAIOIINX B OpakK.

He nonyckaercst pusnydeckoe Wi ICUXNIECKOe ITPUHYZKICHNE K 3a-
KJIIOUEHUIO Opaka, a TaKyKe WHbIe BUJIbI ITPUHYZKJICHUs, HAIIPIMED
IIaHTaXK.

2. Jloctuzkenue Gpagnoro Bospacta oboux cyrnpyros. Ha cerommstii-
Huil JileHb OpadHblil Bo3pact, yctanossennblit B CK P®, cocrassier
18 J1eT, HO cyIeCcTBYeT PsiJl CIydaeB, KOrJa JIMIa, He JIOCTUTTIINE CO-
BEPIIIEHHOJIETHS, MOI'YT BCTYIIUTh B 3aKOHHBII Opak. Torma oprass
MECTHOI'O CaMOYIIPABJICHUS 110 MECTY »KUTEJIbCTBA, JINIIL, XKeJIAIOINX
BCTYIIUTH B Opak, BIpaBe paspelinTh 3aK/iodeHne Opaka Mpu Jio-
CTUKEHUU JTUIaMi Bo3pacTta 16 jieT. Takyke Takue ycjaoBHsS MOI'YT
OBbITH yCTAHOBJIEHBI 3aKOHaMu cyObekToB Poccuiickoit Menepanun.

3. OrcyTcTBHE JPYTOro 3aperucTpupoOBaHHONO Opaka y 000uX JINIL Ha
MOMEHT 3aKJII0UCHUST TEKYIIEro.

4. OrcyTcTBUE POJICTBA, & TaKKe OOIIIX OTIa U MAaTEpH.
OrcyTcTBHUE Y JIUI, BCTYIAIOMNX B OpakK, OrpaHnvIeHusl Jeecroco0-
HOCTH BCJIEJICTBUE TICUXNYIECKON 00JIe3HM, KOTOPOE MPU3HAHO B CY-
JTIeOHOM TTOPSIJIKE.

DTHU YCJIOBUSI 1 SIBJIAIOTCSI IPU3HAKAMHE, 110 KOTOPBIM MOYKHO IIPU3HATD
Opak HejelicTBUTE/IbLHBIM. VTak, HeJelicTBUTE/ILHOCTL Opaka - 310 dopma
HEJIETUTUMHOCTH CEMEHBIX OTHOIIEHUI, BbIpasKeHHasl Cy1eOHBIM pelleHIeM
B IParKJIaHCKOM IIPOIECcce, 3aKTI0YAI0Nasics B HeCOO IO IEHUN BhIIIEIePeyrc-
JIEHHBIX IIPU3HAKOB.

J10BOJIbHO YacTO B I'PaxKJaHCKOM IPOU3BOJCTBE CYJ| IIPU3HACT Hejleli-
CTBUTEJILHOCTH Opaka. Pacemorpum npumep u3 cyjebuoii npakruku [6]. Cy-
npyra obpaTmjiach B CyJ[ C UCKOM O IPU3HAHUU Opaka HeJelHCTBUTE/ILHBIM
Ha OCHOBaHUHU TOT'O, UYTO €€ CYIPYr-OTBETUNK Ha MOMEHT PerucTpaiui Opaka
y7Ke COCTOsJI B Jipyrom Opake. B utore cy pemmi yioBJIeTBOPUTH NCKOBBIC

Tp€6OBaHI/IH 1 IPU3HATDb 6paK HeﬂeﬁCTBHTeﬂbelM.
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JlaHHBI TpUMep JIEMOHCTPUPYET HAPYIIIEHUe OJIHOTO U3 yCIoBuil (mpu-
3HAKOB) JIEHCTBUTE/ILHOCTH, T. €. JIETAJIbHOCTH 3aK/II0UeH st OpaKa, a UMEHHO
HEJIOIYCTUMOCTH HAXOKICHHUST XOTsI ObI OJIHOIO U3 JINIL, 3aKII0YAIONINX OPaK,
B JIDYI'OM 3aKOHHOM Opake.

[TomBoist UTOrM, MOYKHO CKa3aTbh, UTO MHCTUTYT HeIeiiCTBUTEIbHOCTH
Opaka 1ocrerneHHo paspuBaeTcs. OgHAKO IPUCYTCTBYIOT OIpeJie/IeHHbIE T1pa-
BOBBIE IIPOOEJIBI, CBA3AHHBIE ¢ OTCYTCTBUEM CAMOIO ITOHSITHSI JAHHOI'O OIIpe-
nejtenns. Vcxons w3 Bcero BBINIENIEPEUNC/IEHHOIO, IIPeIIaraeM BKIIOUUTD B
neficrBytontyio pejakiumio CK P® TojikoBaHmne HOHSITUS <«HEIeHCTBUTE b
HOCTb Opakay, B3siB 3a OCHOBY OIIpejie/ieHne, KOTOPoe ObLIO ¢PpOPMUPOBAHO

HaM!U B JIaHHOI Hay4HOII CcTaThe.
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