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Anborarusa

B craTbe ananmmsupyeTcd poJib CeMEITHOTO IIpaBa B MeXKIyHAPOHON CHCTEME JacT-
Horo npasa. OTMmedaercs, 9TO B pa3HbIX CTpaHaX Ha CeMEHHOe 3aKOHOIATEIbCTBO BJIUSIOT
pasubie (DAKTOPBI: MOJUTHIECKHIT CTPO, SKOHOMUYecKas cutyarus u up. Ho permnatoriee
BJINSIHAE OKA3bIBAIOT HAIMOHAJIbHBIE W KYJILTYpHBIE O0cOOeHHOCTU. VIMeHHO 3TO Mermaer
yHU(DUKAIMT CEMEHOTO TpaBa Ha MeXKIYHapOJHOM ypoBHe. B pabore BbIABISgETCS Pl
Ipo0JIeM, CBA3AHHBIX C OTCYTCTBUEM €MHOI0 TOJIX0/a K TOHATHIO Opaka B pa3HBIX CTPa-
Hax. PaccMaTpuBaioTcs mpereeHThl YHU(DUKAIIMT HOPM CEMEWHOr0 ITpaBa Ha MeXK Ty Ha-
poanoit apene. [lo MHeHHIO aBTOPOB, pa3pellleHre YKa3aHHBIX B CTAThe MPOOJIEM JIEXKUT
B IIOMCKAX KOMITPOMUCCA MEXKJIy HAIMOHAJIBHBIMUA OObIYasgMU U TPAJUIUAMUA U MEXKIy-
HAPO/IHBIM 3aKOHOJIATEILCTBOM. ABTOPHI Tpe/iiaraiorT Ha ypoae Opranusamnuu O0beu-
HeHHBIX Hanmit mpuHATh ps/l KOHBEHIIN, KOTOPbIE OY/IYyT OTparKaTh OpavHO-ceMeilHbIe
OTHOIIIEHUS, NCXO/IS U3 UBUJIN3AIIMOHHOTO TIOHUMAHMS CEMEHOTrO IIpaBa C y4eTOM pPeru-

OHaJIbHBIX CHGHI/ICbI/I“IeCKI/IX H&HI/IOHaIIbHO—6bITOBbIX yCﬂOBI/Iﬁ.

KiroueBnbie cioBa: 6pa‘{HO-C€MeI7I'HbIe IPaBOOTHOIIEHU A, ME2K/IYHAPOJIHOE YaCTHOE IIPa-

BO, OpakK, MHOCTPAHHBIN JJIEMEHT.
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Abstract

The article analyzes the role of family law in the international system of private
law. It is noted that in different countries the family legislation is influenced by different
factors: the political system, the economic situation, etc. But the decisive influence is
exerted by national and cultural characteristics. This is what prevents the unification of
family law at the international level. The work reveals a number of problems associated
with the lack of a unified approach to the concept of marriage in different countries.
Precedents of unification of family law norms in the international arena are considered.
According to the authors, the solution to the problems indicated in the article lies in the
search for a compromise between national customs and traditions and international law.
The authors propose at the United Nations level to adopt a number of conventions that
will reflect marriage and family relations, proceeding from the civilizational understanding

of family law, taking into account regional specific national living conditions.
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uctutyT cemeitHoro mpaBa B KayKJ0il cTpaHe MMeeT CBOM OCODEH-
HocTu. B page crpaH, K KOTOpbIM oTHocuTcst Poccmiickasg Penepalnmsi,

6paqHO—CeMeﬁHble OTHOLIECHN A ITOHUMaIOTCA C TOYKU 3PCHUA HMMYHIECCTBCH-
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HBIX I HEUMYIIECTBEHHBIX [IPABOOTHOIIEHHT, KOTOPhIE HAIIPSIMYIO BBITEKAIOT
U3 I'PazkJIaHCKO-IIPABOBBIX OTHOIIEHU, HO BCE PABHO ABJISIIOTCS CAMOCTOSI-
TeJIbHOI oTpac/ibio npaBa. Cjie/lyeT MOHUMaTh, YTO B JPYI'UX CTpaHax JlaH-
Hasl OTPaC/ib MOXKeT ObITH U I0JIOTPAC/IbIO I'pazkjiaHcKoro npasa. Ho crout
OTMETUTH, ITO HECMOTPs Ha Pas3/inuue B IOJOKEHUU CEMEHHOTO 3aKOHO/Ia-
TeJILCTBA, OHO HAIIPABJIEHO IIPEXKJIe BCero Ha 3alluTy OpadHOo-ceMeiiHbIX Ipa-
BooTHOIeHNit 1]

Baszucom cemeifHbIX MpPaBOOTHOIIEHUH B MEXKIyHAPOJIHOM YaCTHOM
IpaBe {ABJISIeTCsI IPUCYTCTBUE B HUX MHOCTPAHHOIO I'pakKaaHnHa. VHocTpaH-
HBIil 9JIEMEHT SIBJISETCS IIePBOHAYAIbHBIM B CUCTEME MEeKIYHaPOIHBIX I'Dark-
JAHCKUX IPaBOOTHOIICHUIA.

it Havasia CTOUT OTMETHUTDh, KaK CeMeitHOoe IPaBo OTPayKaeTcsl B ClU-
cTeMe MeXKIYHapOIHOrO JacTHOro npasa. OHO onpejiesser:

—  YCJIOBUSI JIJI 3aKJII0UEHUsT Opaka,

—  YCJIOBHSI JIJIsT PACTOP2KeHnsi Opaka

— POJIb CYIPYI'OB B MX UMYIIECTBEHHLIX OTHOMIEHUSIX U T. JI.

Kak M0:KHO 3aMeTUTh, B 1I€JIOM CeMeiiHOe 3aKOHOAATEeIbCTBO Ha MerK-
JIYHAPOJIHOM YPOBHE IIPU3BAHO PEryJINPOBATh T€ K€ CTOPOHBI 00IIEeCTBEHHOI
JKH3HHU, 9TO W Ha HallMOHaJIbHOM ypoBHe. Ho 31ech ecTh ogHa 0COOEHHOCTD.
B passbix cTpaHax pasHble (haKTOpPbl MOI'YT BJIMATH Ha ceMeiiHOe 3aKOHO-
JIaTe/IbCTBO, HaUMHAA OT IOJHUTUYECKOIO CTPOSd M 3aKaHINBas SKOHOMUUE-
cKoii cutyanueii B crpane. Ho mouru Bo Bcex ciiydasx OrpOMHOE BJIMSTHUE Ha,
ceMeitHoe 3aKOHO/IATE/IbCTBO OKA3bIBAIOT HAIMOHAJIbHBIE OCOOEHHOCTH, KOTO-
pble ecTb TOJIbKO B KOHKPETHO B3sTOi cTpane. U janHas ocoOEHHOCTH Me-
IIaeT IPUBECTU K eJMHO00Pa3nio MaTepuaJjbHble U KOJIM3UOHHBIE HOPMbI B
cdepe cemeiiHoro npasa.

[TpuBenenne x exunomy opMary SBJISIETCA JIOTMYECKU ITPABIILHOIM,
HO B TO K€ BpeMsi HEBBIIOJHUMON 3ajiadeii. OTciojla BhITEKAeT 3HAYMMOCTD
KOJIM3MOHHOI'O PEeryJInpoBaHusi B ceMeiiHOM mpaBe. FIMeHHO OT Hero B 00Jib-
et Mepe OyJ1yT 3aBUCETH BCe IpaBa 1 003aHHOCTU CYIIPYTOB B KOHKPETHOI

crpane [2].
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Ho npenenenTs! Takoil yHruUKAINKT B MEKIYHAPOIHOI TPAKTHKE €CTh.
JlaHHbII IpUMep OTChIIaeT Hac K Hada y XX B., a UMEHHO K IPUHSTHIO psijia
KoHBeHIuiT B ['aare o Opake, pasBojie U CyJ1eOHOM Pa3JIydeHHH CyIpPYyroB, O
JITYHBIX ¥ MMYIIECTBEHHBIX OTHONICHUSIX MEXKJly CyIpyramu, o0 OlleKe HaJl
HECOBEPIIIEHHOJIETHIME, O MOTEYNTE/ILCTBE HaJl COBEPIIIEHHOIeTHIME |3)].

Taxkye KOHBEHIIMH JOJIXKHBI ObLIM ITOMOYb B YHH(MDUKAIIUN CeMEHOTO
npaBa. B 1esioMm, euHCTBEHHOE, UTO CJIeIaJl KOHBEHIINH - 3TO ITPOW3BEJH
PE30HAHC U He IOJYYUIN JIOJKHOTO IIPU3HAHKMS Ha MEYKIYHApPOIHOI IIpaBo-
Boii apene. Ilociie 9TUX KOHBEHIINIT ITOC/IEIOBAJ PsAJL IPYTHX:

1. KonBeHnus o B3bICKaHNN 3a rpanuieil aanMmeHToB oT 20 nroHs 1956

r. [4].

2. KoupeHnusa o MexKJyHAPOIHOM IOPsIJIKE B3bICKAHUSI aJIMMEHTOB Ha,

nereii u pyrux dpopmax cojiepKanust cembu [5| u ap.

BpadHno-cemeitHble OTHOIIEHUsT HOCSIT TaKOl OCTPBI XapaKTep, IIo-
CKOJIbKY SIBJIAIOTCSI 6a3UCOM CONMAJIbHON YKI3HU JII0O0OT0 I'OCy1apCTBa, HOCIT
UMYIIECTBEHHBII XapakKTep U PeryaupyloTcss HOpMaM# I'ParkIaHCKOT'O IIPaBa.

nTepecer ToT ¢akT, YTO 3aKOHOJATE/JN B PA3HBIX CTPaHaX HE JIal0T
JleraJibHOE oOllpejiesieHre Opaka, 4TO W BBI3BIBAET Psijl IIPABOBBIX MTPOOJIEM.
MHuorue rocygapcTBa CXOAsITCsl Ha TOM, UTO Opax - 9TO JOOPOBOJILHBII COI03
MY?KYUHBI ¥ >KEHIINHBI, KOTOPBIN 3aKJII0UAETCS C IEeJIbI0 CO3TaHUs CEMbU 1
TaKIM 00pa30M IMOPOXK/IaeT UMYIIECTBEHHbIE 1 HEMMYIIeCTBEeHHbIE 11PaBOOT-
HOIIEHN, 3aKpellJIeHHble Iopuandeckn. Ho ganmoe omnpejenenne MpuHIMa-
eTCsl He BO BCEX TOCYapCTBaxX (HAIIPUMED, UCKIIOUEHNE COCTABIIAIOT CTPAHBI
Adpukn n Bimxuero Bocroka). Takzke B HEKOTOPBIX CTpaHax MO/ OPAKOM
MOHUMAETCA IPazkKIaHCKO-TIPABOBOI JIOTOBOP WJIN IIPOCTO CTATYC.

YeJioBrs BCTYILUIEHNsT B OpakK KaxKJI0e IOCYJapCTBO TaKyKe OIPeIesisieT
no-pasaoMy. I ecth nperneaeHTsl, KOrjaa 13-3a PasHbIX YCJIOBHUIl BCTYILICHMSI
B Opak OJIMH M TOT »Ke OPavHbIil COI03 MOXKET MMETh pa3Hblil CTaTyC O CBOEI
JleficTBUTEIbHOCTH. TaK, HAIIpuMep, OJIHOIOJIbI Opak B Poccuiickoit Megepa-
I[IU COIJIACHO 3aKOHOIATEILCTBY sIBJIeTCsI HeelicTBuTe/IbHBIM, X0Tst B CIITA

OH OyJieT JefiCTBUTE/IbHBIM.
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Moxkno cienaTh BBIBOJI, 9TO MMEHHO MECTHOE 3aKOHOJATETHCTBO TO-
CyJlapCcTBa CO3JIaeT MPOOJeMbl B CO3JaHUKM Opaka MeXKJy JIUIAMU Pa3HbIX
CTpaH.

OjiHa u3 rIaBHBIX POOJIEM B OpavHO-CEMEHBIX ITPABOOTHONICHUSIX -
9TO TpaHCIpPaHU4YHbIe Opaku. Takue Opakm 3aKII0YAIOTCSI ¢ HEKOTOPBIMH,
MPUCYIIIMHI TOJIBKO KOHKPETHBIM cTpaHaM, ycaoBuamu. B Vszpannte, nampu-
Mep, Opak MOXKeT ObITh 3aKOHHBIM, TOJIBKO €CJIM OH 3aKJ/II0UaJICs B CHAIOTE.
Taxue ycjoBus TOXKe BBI3BIBAIOT PsJI MTPOOJIEM.

B zakiouenune cjaeyeT OTMETUTD, YTO pellleHne yKa3aHHbIX BOIIPOCOB
JIEZKAT B IIOMCKAaX KOMIIPOMICCA, MEKJIy HallMOHAJBHBIMKI OOBbIYasiMU U TPa-
JIAIIAMEI 1 MEYKJIyHAPO/IHBIM 3aKOHOIaTe/ IbcTBOM. Ha Harn B3rIs1, HeoOxo-
auMo Ha yposHe Opranmzarnun O0beauneHHbix Hammit mpuHATH psiji KOH-
BEHIINI, KOTOpbIe OY/IYT OTpazkKaTh OpauHo-ceMeifHbIe OTHOIIEHMST, UCXO/Is U3
IBUJIN3AIMONHOTO TOHIMAHUs ceMefiHoro mpaBa ¢ OTOBOPKOI /151 KazKI0r0

pernoHa.
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