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AnHorarusa

B nannoii crarbe anaausupyercd opundeckas npupojia Mexk ryHapoIHbIX TpaBuI
10 TOJIKOBAHUIO TOPTOBBIX TePMUHOB - IHKOTepMC. PaccMaTpuBatoTes pa3andHble Hayd-
HbI€ [TO3UIMU OTHOCUTEJIbHO IIPUMEHEHNs YKAa3aHHBIX IPABUJI U UX IOPUIUYECKOI TPUPO-
nbl. [IpuBomuTCS ONEHKA MO/IX01a B OTEYeCTBEHHOW JIOKTPUHE K MPUMEHEHUIO YKa3aHHOTO
JIOKYMEHTa U OIPEJICJICHUIO €TI0 TTPABOBOIl MPUPO/Ibl. BhIgBIAIOTCH TTPOOJIEMBI, KOTOPBIE
CYIIECTBYIOT B POCCUICKON Cy/1e0HOI MPAaKTUKE IPU PACCMOTPEHUH JIeJT, CBA3aHHBIX C J0-
rOBOPAMH MEZK/IYHAPOIHON KYILIU-TTPOJIazKu ¢ npuMmenenueMm ukorepmc. PacecmarpuBa-
I0TCSl MOJIEJIN OIIpeIesIeHIs] ITPaBOBOiT IPUPO/Ibl MerK 1yHapoIHBIX TPaBUII 110 TOJTKOBAHUIO
TOPrOBBIX TEPMUHOB B 3aKOHO/IATE/ILCTBE MHOCTPAHHBIX TocymapcTB. [Ipearaiorcs mytu
pPa3BUTUs POCCUIICKOIO 3aKOHO/IATEIbCTBA B chepe Olpe/ie/ieHus TPAaBOBOil pupobl M-
KOTEPMC U IIPUMEHEHH JIOKYMEHTa B IEJIIX 00ecIiedeHns CTabMIbHOCTH MEXK, Ty HApOTHOTO

TOProBOro 00OPOTA U €JIMHO0OPA3Us Cy/IeOHON TPAKTUKH.
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Abstract

This article analyzes the legal nature of international law on the interpretation of
trade terms Top Incoterms. Different scientific positions are considered in relation to the
application of the established rules and their legal nature. The assessment of the approach
to the domestic doctrine is based on the application of the specified document and the
definition of its legal nature. There are problems that exist in the Russian judicial practice
when considering the cases related to international purchases and sales with the use of
Incoterms. Models of determination of legal nature of international rules on interpretation
of trade terms in the legislation of foreign states are considered. The ways of development
of the Russian legislation in the field of determination of legal nature Incoterms and
application of the document in the purposes of ensuring stability of the international

trade turnover and uniformity of judicial practice.

Key words: contract for the international sale of goods, Incoterms, trade custom, legal

nature, trade turnover.

B pesysibTare Hay4IHO-TEXHUYECKOTO IIPOrPECcca B COBPEMEHHOM MUPE
CTa/IM JUHAMUYHO Pa3BUBATLCS pPa3/IMdHble cepbl OOIIECTBEHHON »KI3HI.
Ecin panee 9KOHOMIKa MHOT'MX I'OCYAapCTB OblLIa 3aKpPbITOI U HE I'OTOBOI
BBIITH H& MHPOBOII PBIHOK, TO B COBPEMEHHOM MUPE NPaKTHIECKH BCE I'0O-
CYJApPCTBa SIBJIAIOTCS yIACTHIKAMU MEK/[yHAPOIHOI TOProB/IN, B T. 9. U UX
XOBSICTBYIOIHE CYObEKTHI.

OHaKO ¢ HAYAJIOM Pa3BUTHUSI MEXKIYHAPOIHON KYILIN-IIPOIAXKHI aKTy-
aJIbHBIM CTaJI BOIIPOC OTHOCUTEJILHO IIPABOBOI'O PEIYJINPOBAHUS JOMOBOPHBIX
OTHOIIEHUI B cJlydae NX BOSHUKHOBEHUST MEXKTY CYObeKTaMi SKOHOMIIECKNX
OTHOIIIEHNIT pa3HbIX FOCYIAPCTB.

st perennst yKazaHHON 1po0JieMbl ObLia paspaborana KoHnBeHIust
Opranmzanun O6beannenHbix Hanmit o joropopax MezK1yHapOIHON KyILIu-
npojraxke ToBapos 1980 r. (masee - Benckast kousentnnst 1980 1.), 1e/bio KO-
TOPOIl sABJIsSIETCs 0OecliedeHne eIMHO00Pa3HOro 1 COBPEMEHHOIO PEeXKIMa JI0-
IOBOPOB MEXKJIyHAPOIHON KYILIU-IIPOJIaxKu ToBapoB. OJHAKO C ydeToM ca-
MOOBITHOCTH 3aKOHOJATEJIbCTB IOCYJIAPCTB BCEI'O MHUPA M IOCTOSHHOT'O €ro
pasBuTHsl yKaszaHHash KOHBEHIUsI He sIBJISIETCS MCUYEPIBIBAIONINM MeXaH!3-

MOM peryjampoBaHusd MGH(,HYHapOﬂHOﬁ TOPI'OBJIM.
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Hecmorps na To, uro Benckas xkonsenrusg 1980 r. MakcuMaJjbHO TIO-
IbITAJIACh YCTPAHUTH CYNIECTBEHHBIE PACXOXKJICHWUS B HAIMOHAJHLHOM 3aKO-
HOJIATETHCTBE U CO3/IajIa KadeCTBEHHYIO YHIMUKAIINIO B chepe peryanpoBa-
HUsT MEXKJTyHAPO/IHOM KYILIN-TIPOJ/IazKi TOBAPOB, B HACTOMAIIEE BpeMs UMEIOT-
¢ IpoOeJIbl B PEryJIMPOBAHNN MEXKTYHAPOTHON KYTLINA-TTPOIayKN.

[Ipu sTom paszpadborunku Benckoit kousennun 1980 r. oco3HaBajm Ha-
Ju4ne B Hell HeJOCTATKOB W B IEIIX BOCIOJTHEHUS BO3MOMXKHBIX TTPOOEIOB
BKJIIOUNJIA B €€ COojieprKaHne TOJIOYKEHHS, COTJIAaCHO KOTOPBIM:

1. CropoHbI CBA3aHBI JIIOOLIM 00bIYaEM, OTHOCHUTEILHO KOTOPOI'O OHU
JIOTOBOPWJINCH, W TMPAKTUKON, KOTOPYIO OHU YCTAHOBUJIN B CBOUX
B3AMMHBIX OTHOIIECHUSX.

2. Ilpwm orcyTcTBUN JOrOBOPEHHOCTU 00 NHOM CUUTAETCS, UYTO CTOPOHDI
1o/ipa3yMeBaJIn pUMeHeHe K UX JOTOBOPY WM €r0 3aKJTI0UeHNTO
00BIYast, 0 KOTOPOM OHY 3HAJIN UJIN JIOJIPKHBI OBLIN 3HATH 1 KOTOPBIIT
B MEXK/IYHaPO/IHOI TOPTOBJIE IMUPOKO U3BECTEH U IIOCTOSTHHO COOJTIO-
JIAeTCsI CTOPOHAMHU B JIOTOBOPAX JIAHHOTO PoJia B COOTBETCTBYIONIE
obsractu Toprosim [1].

OpHEM 13 1IPoOesIoB, B O0JIbINEl CTENeHN 3aTPYAHSIONINX PEryJInpoBa-

HUEe MEXKTYHApPOHON KYILIU-ITPOJIaxKH, CTAJI0 OTCYTCTBHE KOHKPETHBIX T10JIO-
JKEHU, CBA3ZAHHBIX C YCJOBUAME TTOCTABKHM TOBAPOB.

B nensx BoCMOJHEHUS JaHHOTO Tpobera MexKyHapo iHoi TOProBoii
naJiaToil ObLTN pa3padoTanbl YHUBepca bHble MexKTyHapo abie MpaBua 1o
TOJIKOBAHUIO TOPIOBBIX TepMHUHOB - MHKOTepMe (0T anri. Incoterms). Yka-
3aHHbIEe MMPABUIa KOHKPETU3UPYIOT U YHUMUIUPYIOT OCHOBHBIE YC/IOBUS IO~
CTaBKH TOBAPOB M HACTOJILKO MMPOHUKJIM B CUCTEMY MEXKYHAPOIHON TOPTOB-
JIM, 9YTO B HACTOSIIEEe BPEeMs CYIIEeCTBYET HeOIPEeJIe/IEHHOCTh OTHOCUTE/IHHO
1paBoBoil pupojibl InKoTepMe u cooTHOIEHNs JJAHHOTO 00bluast ¢ BeHckoi
konpenIueit 1980 r.

[To MHEHUIO OT/IETBHBIX YUEHBIX, MEXK/IyHAPOHBIE TOPTOBLIE OObIYAN
IIPEJICTAB/ISAIOT cOOOil HeIMCaHbI U HeCUCTeMaTH3UPOBAHHbBIN NCTOYHUK, KO-
TOPBIii IPUMEHSIETCS B TOPIOBOM 000POTE HEIPEPBIBHO U € JIABHUX BpEMeEH |2,

c. 62]. Ogaaxo Uukorepmc cam 110 cebe siBisieTcst GOPMATBLHO OIPEIeIeHHBIM,
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YCTONYUBO NMPUMEHUMBIM U CHUCTEMATU3UPOBAHHLIM IPABUJIOM, BCJIE/ICTBUE
Yero JIaHHbIE YCJIOBUs TOCTABOK HE ABJISIOTCS 00bIYaeM B KJIACCHIECKOM €ro
nonnManuu. [Ipu 3ToM cymecTByeT MO3UIHs, COIJIaCHO KOTOPOIT /It 0ObIvasd
JlesioBoro obopota MHKOTepMC MMeeT 3HAYUTEIbHYIO I0PUINIECKYIO CUJIY |
c1ocober BIUATH Ha MPABOOTHOIIEHNS MEXKTYHAPOIHONH TOPTOB/IN B OOJIBITE
CTelleH!, HeyKeJIn UCTOYHUKM HAIlMOHAJIbHOT'O IpaBa.

Bosee Toro, oTaenbabIMI YueHbIMU IHKOTEPMC TPU3HAETCS KaK JI0T10JI-
nenne K Benckoit kousennum 1980 1. o jjoroBopax MexKIyHapOHONW KYILIU-
IIPOJAZKI TOBAPOB B HACTHU YPEryJIUPOBAHUS IOPUJINYECKUX U KOMMEPUYECKUX
BOITPOCOB |3].

JlanHass TOYKa 3peHNs BhITEKaeT U3 aHa 3 MMoJI0XKeHu i ¢T. 7 BeHnckoii
konpeHtun 1980 1., coryracHO KOTOPOI TPpoOEIbl B PErYINPOBaHN OTHOIIIEHWI
MEKJTyHAPOJIHOM KYILIM-TIPOJIasKi MOT'YT OBITH BOCIOJIHEHBI B COOTBETCTBUU
¢ OOIUMM TPUHITATIAMHI, Ha KOTOPBIX OHa OCHOBAHA, & P OTCYTCTBUH TAKNX
IMPUHITUIIOB - B COOTBETCTBUM C IIPABOM, IPUMEHUMBIM B CHJTy HOPM MEXKTy-
HaPOJIHOIO YaCTHOT'O IPAaBa.

Mexk 1y Tem coracto 1. 2 1. 9 Berckoit konsentuu 1980 r. mpusnaeTcd
MPUOPUTET 0ObIUas B OTHOIIEHUHU €€ JIMCIIO3UTUBHBIX HOPM W HOPM HAaIHO-
HAJIBHOT'O TIpaBa, CyOCHINapHO MPUMEHUMOIO K OTHOIIEHUSIM cTOpoH. Heob-
XOJIUMO YVUUTBHIBATL TOT (PaKT, 9TO MPU HAJMIUU CCLLIKA BO BHYTpEHHEM
JIOTOBOpE KYTLIU-TIPO/IaKn Ha moJjoykeHns Benckoit kousennusa 1980 1. ona
Oy/leT IPUMEHSITHCA He KaK MEXKYHApOIHDLIN JIOTOBOP, & B KAuecTBe OObIU-
HBIX KOHTPAKTHBIX YCJIOBHUI, TI0JJIOOHO TOMY, KaK IIPUMEHIOTCA TpaBusia MH-
KoTepmc [4].

[Tpu 3TOM B HpakTUKE MEXKyHAPOIHOTO KOMMEPUYECKOTO apOuTpazka
HEpeJIKN cJiydan, KOrJla CTOPOHBI BOBCE HCKJIIOYAIOT IPUMeHeHNe BeHCKOi
konpeHiun 1980 1. K jjoroBopaM, 3aKJII0YEHHBIM MKy co00il. B Takux ciy-
JasX, KaK MMOKa3bIBaeT aHaJM3 MPakTuku, Mek 1yHapoinblii KoMMepUuecKnii
apoutpazkubiii ¢y (MKAC) npu npungaTuu peresust pyKOBOJICTBYETCST 10~
JIOKEHUSMU HAITMOHAILHOTO TIpaBa 1 cyocuamapuo VHkorepmc, Tpu 9TOM

COIJIACHO CTATUCTUYECKUM JaHHbIM B 30% paccMOTPEHHDBIX MErK Ly HAPOHBIM
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apOuTpazkeM CIIOPOB CTOPOHAMU UCKJIIOUaeTCd TpuMenenne Benckoit KonBeH-
i 1980 1. [4].

Bwmecte ¢ 9TuM, HECMOTPs HA TO, YTO OCHOBOIOJIATAIONINM MeXK Ty Ha-
POJIHBIM HOPMATHUBHBIM aKTOM, PETYJIUPYIONUM OTHOIIEHU B cpepe ME¥KTy-
HaPOJIHON KYILIN-TIPOAaXKu, siBjsercs Benckas konpennusa 1980 1., npaBuia
nkorepmc OoJiee akTyabHbI TPUMEHUTENIHHO K CIOYKUBIIUMCS B HACTOSI-
1ee BpeMsl OTHOIIEHUSM MeXKIy YHYacTHUKAMU MeXKyHAapOIHOTO TOPI'OBOTO
obopora. Tak, B HacTosIee BpeMs CYIIECTBYeT HECKOJIbKO pejakiuii VHKo-
Tepmc: 1953, 1967, 1976, 1980, 1990, 2000, 2010 u 2020 rr. IIpaBKu, BHOCHMBIE
B KaK/IyIO U3 pPeJaKIii, ObLIN 0OYCIOBIEHB Pa3IMIHBIMI N3MEHEHUSIMUI B
OOIECTBEHHON »KI3HM, OT IePEyCTPOHCTBA MUPOBOIl SKOHOMUKHU JI0 BO3HUK-
HOBEHMUsI HOBBIX CIIOCOOOB OILIATHI TOBAPOB [5].

CiiejtlyeT OTMETUTH TaKzKe, 9TO eJUHBII MMO/IX0/1 K ITpuMeHeHno MHKo-
TEPMC y TOCYJApPCTB - YUACTHUKOB MEYKTyHAPOHOI TOPTOBJN OTCYTCTBYET.
[To-ipexkHeMy J1/1s1 OJTHUX Tocy1apcTB VIHKOTepMC HOCUT peKOMEH IaTe b HbIi
XapakTep, a JJId JIDYTUX ero IpUMeHeHnne sBJIAeTca 00d3aTeTbHbIM.

Tax, nanmpumep, B Poccniickoit @enepanun npasuia VlnkorepMe gBis-
foTcst 0bbIMaeM JsiestoBoro obopora [6]. B macrosmee Bpemsi Poceniickas ®e-
Jepanns sBisiercsd yaactauieit Benckoit kousenrun 1980 r. CorracHo 1moJio-
JKEHUSIM JTAHHOT0 MEYKTyHAPOIHO-TTPABOBOIO aKTa CTOPOHBI CBA3AHBI JTIOOBIM
o0BbIIaeM, yCJIOBUN KOTOPOTO OHU OYYT MPUJIECPXKIBATHCS B CBOMX B3AUMHBIX
orHommenusgX. [longrue «oObIIaily XapakTepusyeT MOJOKEHHUS JIIOObIX JTOKY-
MEHTOB, Ha KOTOPBIE CCHLIAIOTCS CTOPOHBI B CBOEM KOHTpakTe. B KadecTBe
TAKOro JOKyMeHTa BbicTynaeT n nkorepmc. Takum obpasom, Jjisi poccuii-
CKUX YYaCTHUKOB BHENTHEIKOHOMUYECKON JedTeIbHOCTH TpaBmia TOJTKOBa-
HUS MEXKYHAPOIHBIX TOPrOBBIX TEPMUHOB HOCAT He 00s3aTeNbHBIH, a J0-
roBopHoit Xapaxktep. lcxonsd n3 HOpM JIefiCTBYIONIETO POCCUIICKOTO 3aKOHO-
JlaTe/IbCTBa, OCHOBaHUEM i NpuMeHeHnsi THKOTepMC sABJISIeTCS He CChLIKa
Ha 9TOT JOKYMEHT B JIOTOBOPE, & MOJOKeHUs CT. o ['parkKaaHcKoro Kojekca
Poccniickoit @epepanun [7].

Takmm 0oOpa3oM, HEOIpeJIeJIeHHOCTh OTHOCUTEIBLHO MPAaBOBOI ITPUPO-

JbI MHKOTepMC B cuCcTeMe OT€YEeCTBECHHOI'O 3aKOHOJaTeJIbCTBa CO34a€T CUTY-
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alIo, IPU KOTOPOIl CY/IbI MO-pa3HOMY MOTYT OIEHUBATL YCJIOBUSA JOTOBOPA
KYILIA-TIpo/iazKi. B HEKOTOPBIX cilydasiX CyJibl pacleHuBarT akThl Toprobo-
IIPOMBIIIJIEHHO IaJIaThl KaK PEKOMEHJaTe/IbHbIe, TPUMEHEHIE KOTOPhIX HE
sIBJIsIeTCsl 00si3aTesibHbIM. [Ipr 9TOM cylecTByeT npakTuka, IIpu KOTOPOii cy-
JIbI, HA0OOPOT, MPUXOJAT K BBIBO/LY O TPUMEHEHNN YKa3aHHBIX aKTOB B Kate-
cTBe 00s13aTeIbHBIX.

Ciemyer OTMETUTh, UTO MPAKTUIECKH BCE MEXKJTyHAPOJHBIE JOTOBOPHI
KYIUIA-TIPOJIazKN C yIacTUEeM POCCHICKUX CYObeKTOB TOPTOBBIX OTHOIIEHMIT
cojiepxkaT B cebe cchliKy Ha Mukorepmc. IIpu Takux ob6CTOATEIHCTBAX OT-
CYTCTBUE €JIMHOI0 IIOJX0Ja K IIPaBoBOil mpupojge VHKOTEpMC IPensiTCTBY-
eT (pOPMUPOBAHUIO €JIMHOM CYJeOHON MPAKTUKN 10 PacCMOTPEHUIO CIIOPOB,
CBABAHHBIX C IPUMEHEHNEM JIOTOBOPa MK IyHAPOIHON KYILJIN-TIPOTAXKN, ITO
HEraTHBHO CKa3bIBAETCS Ha, CTAOMILHOCTH MEXKJIYHAPOHOIO TOProBOro 000-
pora.

Takum obpa3oM, HECMOTPs Ha TO, YTO COIJIACHO CMbICTy BeHckoii KoH-
Bennu 1980 r. MnkorepMmc gBisteTcsa obblvaeM JIeJI0BOTO 000poTa, Ha Mpak-
THKe JIaHHble IpaBUjia MMEIT OoJiblllee OPUINIECKOe 3HAUEHNe, HEeXKesn
MHbIE KJIAaCCUYeCcKue oObIYaM, B CBSI3M C YeM 3aKOHOIATEIbCTBO HEKOTOPHIX
rocy/IapCcTB IpU3HaEeT 00s3aTeIbHBIM ITpUMeHeHne HKoTepMe Tpu 3aKIIIo-
YEeHUN JIOrOBOpa MEXKyHApPOIHON KYyIIUu-TIpojiaxku. [IlpuMmenurenbno K ote-
JeCTBEHHOMY 3aKOHOJATEeIbCTBY, 110 HAIlleMy MHEHUIO, UMeeT CMbICJ yCTa-
HOBUTH OIIPEJICJIEHHOCTh OTHOCUTEIBHO MPHUPOJIbl VIHKOTEpMC IIyTeM co3j1a-
HUsl HOPMATUBHOI'O akTa B (popMe dejiepabHOrNO 3aKOHa, OIPEIe/IAIOIIEro
MPUPOTY YKa3aHHBIX MPaBWI U TMOPAJIOK UX NpuMeHeHus. Taxkum obpazom
3aKOHOJIaTEe/Ib MOXKEeT IpuJIaTh VIHKOTepMC I0PUINIEeCKYI0 CHIY, U IIPU pa3-
peIIeHNN TTPABOBBIX CIIOPOB CYJI OYJIET JIOJ?KEH NPUMEHSTH JIaHHbIE HOPMBbI
B Ka4deCTBe O65I3&T€.)’I£)H£)IX7 YTO IIO3BOJINT 1/13667KaTb ,ZLByCMbIC.HGHHOﬁ OLCH-
K1 0OCTOSITENILCTB, CBA3AHHDBIX ¢ MpuMeHeHneM VHKOTepMC TTpu 3aKII0UeHIH

JIOTOBOPa MEKIyHAPO/IHON KYTLIU-TIPOJIaZKN.
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