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Anborarusa

B pamkax jaHHOIl HAYYHON CTaTbU BBIHOCUTCS HA OOCYXKJIEHHWE BOIIPOC O CJIyda-
X 1 cuTyarusx, npu Kotopbix [puamunsr YHUJIPYA obperator opunndeckyio cuity. B
TOM CJIydae, KOrja CyObeKThbl MEXKYHAPOIHOTO YaCTHOTO IIpaBa HCIOJb3yIoT [IpuHiim-
usl YHUJIPYA B posn npuMmeHEMOro mmpaBa, JaHHYIO CHTYAIUIo CIeIyeT PacIeHnBaTh B
KavuecTBe MHKOPIIOPAIUHU COJIEPKAHUS U OT/Ae/IbHbIX mosiokenuit [Ipunnumos YHUIPYA
B JIOTOBOP CTOPOH OO KaK yKa3aHUe Ha TO, YTO HCIIOJIb30BAHNE HAIMOHAJILHOTO ITPaBa
oTBepraercd. B xojie paccMoTpenus criopa B MeK/IyHapOIHOM KOMMEPYECKOM apOuTpazke
MOryT ucroJib3oBarhbest [Ipuanunsr YHUJIPYA B orcyTcTBHE CCBLIKN Ha yKa3aHHBINA aKT
B soroBope. Ho u npm HazBaHHBIX 0OCTOSATEIHCTBAX IOPUIUYECKAS CHUJIA UCIOIb3YEMbIX
[punrmunos YHUJIPYA cBouM ocHOBaHHEM MMEET BOJIIO CTOPOH, KOTOpas MOpa3yMeBa-

€TCs U MOYKET OBITh YCTAHOBJICHA BBUJLY PA3JIMIHBIX (DAKTOPOB.

Karouessbie caoBa: [Ipunnunsr YHUJIPYA, lex mercatoria, yuudukariius, nMiepaTus-
HbIe HOPMbBI, WHKOPIOPAIUA, MEXKIYHAPOHBIE JIOIOBOPBI, MEXKIyHAPO/HbIE KOMMeEpUe-

CKHE€ KOHTPAKTHI.
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Abstract

Within the framework of this scientific article, the issue of cases and situations
in which the UNIDROIT Principles become legally binding is brought up for discussion.
In the event that subjects of private international law use the Unidroit Principles as
applicable law, this situation should be regarded as the incorporation of the content and
individual provisions of the Unidroit Principles into the agreement of the parties, or as
an indication that the use of national law is rejected. In the course of consideration of a
dispute in international commercial arbitration, the UNIDROIT Principles may be used
in the absence of a reference to the specified act in the agreement. But even under these
circumstances, the legal force of the Unidroit Principles used is based on the will of the

parties, which is implied and can be established due to various factors.
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CoBpeMeHHBII [Iepuoj], OOIIECTBEHHOIO PA3BUTHS O3HAMEHOBBLIBAETCSI
mpoieccaMi IJ100aIn3all MEeXKIyYHAPOIHOIO COTPYIHIUYECTBA MEXKIY TI'O-
cyJapcTBaMi B cepe SKOHOMUYECKUX OTHOIIEHUM, & TaKyKe YCJI0yKHEHHIEeM
MeXKIYHAPOJIHBIX X03sICTBEHHBIX CBsA3eil. He nuckirouenne cocrapiisger u cu-
Tyarus B Poccuiickoit ®eneparun. Tak, B Poccun 3a mnociemgane rojbl ObLIa

CCbOpMI/IpOBaHa yCTOfI‘H/IBaH TenJeHIsd IIoABJICHNA HOBBLIX BHJ0B 9KOHOMIU-
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YeCcKUX OTHOIIEHHI, KoTopast 00ycJI0B/IeHa BHECEHEM U3MEHEHUIT B J1eficTBY-
Iolee 3aKOHOJIATEILCTBO, BJIMAHUEM Pa3BUTHA MEXKIyHAPOHONW TOPrOBJIH,
MIPUTOKOM WHOCTPAHHOT'O KaIUTaJIA.

BBujty cymectBoBannsg (popMan30BAHHOIO IMOPSIKa HAIMOHAJIBLHOE
3aKOHOJIATETHLCTBO MHOTUX CTpPaH He YCIeBaeT 3a MPOUCXOIANINMEI SKOHO-
MIYeCcKIMI n3MeHeHussMu. [Topoit o nmpuunnam HempucrnocodIeHHOCTH TS
TaKNX Iejieil HarmoHabHoe 3aKOHOATEILCTBO He B COCTOAHUN 0DECIeInTh
aJIEKBATHOE PEryJIMpOBaHNe MeKIYHAPOIHBIX KOMMEPUECKUX OTHOIIEHNI.

st yerpanenns pasjinauil B TPaBOBLIX HOpMAaX HaIMOHAJILHBIX Tpa-
BOBBIX CHCTEM OCYIIECTBJIAETCS TIONCK HAMOO0/1ee ONTIMAJILHOTO Iy TH YHU(U-
KaIlIN [TPaBOBOTO PETYJIUPOBAHUS MEXKTYHAPOTHBIX TacTHOIPABOBBIX OTHO-
IMeHnil He TOJILKO Ha MeXKI'OCY/JIaPCTBEHHOM YPOBHE, HO TaK:Ke W Ha YPOBHE
00beINHEHNsT CAMUX YIaCTHUKOB MEXKTYHAPOIHOTO KOMMEPUIECKOTO 000poTa.

Bce 310 00yc/i0BIJIO BO3pOXK IeHne NHTepeca K MpodeMaTuKe Herocy-
JIAPCTBEHHOI'O PETrYJINPOBaHUS MEXKTYHAPOTHBIX SKOHOMUIECKUX OTHOIIICHMIT
1 aBTOHOMHOTO TIpaBa MezKLyHapoHoii Toprosim (lex marcatotia).

Yuenne o lex mercatoria nmeer MHOrOBeKOBYI0 ncropuio. K konmy XX
B. K PSAIY MEKTyHAPO/IHBIX TPABOBLIX NHCTPYMEHTOB JOOABUINCH TAKHIE aK-
oI, Kak Komnpenrust Opranmsamun O0bennnennbix Hammit «O jgoroBopax
MeXKTYHapOIHON KYTLIU-TIPojiazku ToBaposy 1980 1. u [Ipunnumnsr Mextyna-
pOIHBIX KOMMepdeckux 10roBopoB 1994 r. (ITpurnunsr YHUIPVYA). lanubie
MeZKTyHAPO/IHbIE KOMU(DUITTPOBAHHDBIE aKTHI ABJTIOTCS OCOOBLIM W HEOThEM.Te-
MBIM 3JIEMEHTOM OOHOBJIEHHOTO lex mercatoria [1].

BBujly mHTErpamuoHubX U TJI00ATU3AIMOHHBIX ITPOIECCOB, MPOTEKA-
IOMUX B SKOHOMHUYECKNX, MOJTUTUUYECKUX W COIMUAJBHBIX cdepax, 0co0yIo
3HAYNMOCTD TpuoOpeTaeT crennduKa TPaABOBOIO HETOCYJIAPCTBEHHOTO pe-
PYJTMPOBAHUST MEK LY HAPOJIHBIX KOMMEDPUECKUX OTHOIIEHUIT OCpeIcTBOM [2]
[IpuHIUIIOB MeXKIyHAPOIHONO KOMMEPUeCKHUX JI0roBopos (jasee - [Tpunium-
ot YHUJIPYA).

[Tosnoxkennst Ipuniunos YHUJIPYA obsragator BceMn XapaKTepHBIMI
YepTaMu COIUATBLHO-PErYIATUBHBIX MeXaHn3MoB. Ho daBysioTcs i ykasaH-

HbI€ IIOJIOZ2KCHNA TaK Ha3blBa€MbIMU IOPUANYECCKHMU HperZLHI/ICELHI/IHMI/I? ﬂﬂﬂ
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TOI'O UTOOBI daTb OTBET Ha 9TOT BOIIPOC, cJeAyeT IIOHATL, MMEIOT JId OHHU

IOPUJIMIECKYIO CHJIY, KOTOpas XapakKTepHa Jiisi Beex mpejnncanuii. C 31oii

1EJIBIO CJIeJlyeT PAcCMOTPETh MOPSI0K ncrnosib3oBannsd [Ipunnumos YHI/I-

PVA [2].

KaxoBbl nmocJjieJCTB1UA MCIIOJIB30BaHUA Cy@beKTaMI/I MEXKYHaPOIHBIX

yacTHBIX oTHOmeHuit [Ipuamumos YHUJIPYA B posm npasa, TpuMeHIMOTO

JJIgd KOHKPETHOI'O corJialeHusd? CyH_LeCTByeT ABE ITIO3UIUU 110 9TOMY BOIIPOCY:

1.

Ucnonb3oBanne cydbeKTaMi MeKIyHAPOIHBIX YacTHBIX OTHOIIE-
nuit [Tpunnunos YHUJIPYA B post IpuMeHUMOro paBa sBJIsIeT-
¢ MaTepuaJbHOIM OTCHIIKON. /laHHas OTCBHIIKA SBJISETCS TPUYN-
HOIT mocsenytoreit nakopnopamnuu IIpuaiunos YHUIIPVA B co-
ramenue. [Ipn Takoit curyanum obsactb BozjeiicTBus [Ipumnim-
nos YHU/IPYA orpannunbaercst JeficTBreM UMIIEPATUBHBIX HOPM
HAIMOHAJILHOTO TIpaBa, PeryJnpyIonmx COOTBETCTBYIONIYIO cdepy
YACTHOIIPABOBBIX OTHOIIEHUN, I TEM CaAMBIM OIIPEJIC/ISIET I'PAHUIIHI
JIeficTBUS MPUHITUIIA CBOOO/IBI JIOTOBOPa. Y KaszaHHBIH 110J1X0]1 ¢op-
MUPOBAJICS JIOBOJILHO JIABHO, C TEX TOP Cy/1eOHOEe TOJTKOBAHWE, JTOK-
TpUHAJTbHDBIE TIOJIXO/IbI I MUPOBas MPAKTUKA yrKe IMPEeTePIIesI Pl
m3MeHennii |3

Mcnonb3oBanne cydbeKTaMu MeKIyHAPOIHBIX YacTHBIX OTHOIIE-
nuit [Tpunmunos YHUJIPYA B posi TpuMeHNMOTO TIpaBa BLICTYTIa-
€T KOJJIN3MOHHOI OTCBHLIKON U pean3aliueil IpuHIniIa aBTOHOMIN
BOJI CTOPOH. DTO, B CBOIO OUY€PE/ib, ABJSIETCS IIPUIHMHON HCIIO/Ihb-
30BaHus onpejeeHubx nojoxenuit [Ipuamumnos YHIUIPYA, a ne
HOPMBbI HAIIMOHAIBLHOTO TIpaBa. /lannas mosunms 3aBoeBaJia MImpo-
KYIO MOMYJIIPHOCTD B IIPABOIMPUMEHUTE/THHON TPAKTIKE MEYK Ty Ha-
POJIHBIX KOMMepUecKnX apourpakeil. B xoje paspenienus: crop-
HBbIX Jies1 cyabl ex officio mMeroT ycTaHOBJICHHYIO 3aKOHOJATE/Ih-
CTBOM 00sI3aHHOCTH OOPAIAThCA K MPaBy COOTBETCTBYIOIIETO TO-

CyJIapCTBa, a UMEHHO K KOJIIM3HOHHBIM HOpMaMm [4].

ITo HallleMy MHEHNIO, COXPaHCHHUEC B II€EPBO3JaHHOM BHJC 0a3MCHBIX Je-

puHUIMIT 1 TPABUJI MEK/TyHAPOJIHOI'O YaCTHOTO ITpaBa HU B KOEM cJiydae He
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SIBJISIETCS TPENSITCTBUEM JIJIs1 UCIIOJIb30BaHNs TAKUX YaCTHBIX PEryIsgTOPOB,
kak [Ipuamuner YHUAPYA. O6nacts ncnons3opanns [Ipuaiunos YHI /-
PYA moxeT ObITH OrpaHIYeHa TOJBKO UMIIEPATUBHBIMU TTOJI0XKEHUSIME 00s1-
3aTeJIbCTBEHHOIO craTyTa. HalmoHabHoe 3aKOHOAATETbCTBO MHOTHX CTPaH
COJICPXKUT OOJIBIIOE KOJTUIECTBO JIMCIIO3UTUBHBIX HOPM. DTO OCOOCHHO Kaca-
eTcsd TpaBa, KOTOPOe MPUMEHSeTCA K MeXKTYHAPOIHBIM KOMMEPYECKIM OT-
HomenugM. KommdaecTBo UMIepaTuBHLIX HOPM B JIAHHOI 00JIACTH 3a9acCTyIO
SIBJISIETCS pABHBIM ODINEMY KOJIMIECTBY CBEPXUMITEPATUBHBIX HOPM, KOTOPHIE,
B CBOIO OYepe/ib, JeHCTBYIOT «Oe3 Oryisi Ky Ha IpuMennMoe mpaso. [Ipu ra-
KO CUTyaIll TPAHUIbI JefICTBUS YaCTHBIX PETYIITOPHBIX MEXaHU3MOB, MH-
KOPIIOPUPOBAHHBIX B COTJIAIIIEHNE, UMEIOT OJMHAKOBbIE TIPE/Ie/Ibl TPUMEHEHUST
MHOCTPAHHOTO TTPaBA.

ApObuTphl Ipu pasperieHny cropa PyKOBOJICTBYIOTCS MTPEXK/JIe BCEro Co-
rJTallleHneM CTOPOH, a TaKyKe MX pasyMHBbIMU oxKujganugmu. Hu [Tpunmums
YHUJAPYA, uu apyrue HerocygapcTBEHHBIE PEryIgTOpbl HE HMPUMEHSIIOTCs
apOUTpaMi B KadecTBe HOPM, UMEIONINX 3apaHee YCTaHOBJIEHHYIO I0PHUIIe-
CKYIO city. B ¢Bs3U ¢ 9TUM OTCyTCTBHUE BHIOOPA MpaBa TakK »Ke, KaK U CChLIKa
Ha lex mercatoria B KOHTpakTe, camo 10 cebe He MMpeionpeie/deT MpuMeHe-
uue [Ipunmunos YHUJIPVA.

Taxkum 06pazoM, B pacCMOTPEHHDBIX CUTYAINAX OCHOBOMN I0PUTIMIECKOI
cuitbl iyt [puamunos YHUJIPYA BeicTynaer Bosien3bsiBiienne cyObeKTOB
MEZKTYHAPO/IHBIX YaCTHBIX OTHOIIEHNI, 8 MMEHHO MEZK/TyHAPOIHOTO KOMMED-
yeckKoro corviamienus. [Ipu aTom HeT pasHUIbI, TPIMbBIM OBLJIO 9TO BOJIEN3b-
sIBJIEHNE W KOCBEHHBIM. B cosep:Kanuu OOJbIINHCTBA TPAKTUUECKUX TTPU-
MepOB yKa3aHHOEe BOJIEN3bBJIEHNE TPON3BONTCS depe3 YKa3aH!e CChIIKN Ha
[punnunsr YHUJIPYA B conep:kanun cornamnenns. Ha nam B3ruisia, [Tpun-
bl Y HUJIPYA nokHBI 00pecT 10puindecKyio CUIy HEIOCPEeICTBEHHBIX
IIPABOBLIX MPEJITUCAHN. YKa3aHHble MPeJITUCAHNd CTaHyT PhlYaroM Bo3/ieli-
CTBUSA Ha UCIOJIHEHNE CyObeKTaMU YCJIOBUIl COTJIAIIEHNs, a TaKxKe TpPHodpe-
TYT POJIb OCODOOTO PETYIATOPA MEXK/TyHAPOTHBIX KOMMEPUECKIX OTHOIIEHU.

Hanenenne Ipunnunos YHU/IPYA ykazanHoii cujioii JOJKHO ITPOU3ONTH
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yepe3 MHKOPIOPUPOBaHUE UX YCJIOBUII B 3aKOHO/IATE/IbCTBa MAKCUMAJIbHOIO

KoJInm4ecTBa CTpaH.
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