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Anborarusa

B crarbe paccmarpuBaioTcst TpobJIeMHBIE aCIIEKThI IPOIEAYPhl PACTOPKEHNUS WJIN
JKe m3MeHeHmnst OpadHoro maorosopa. Ocoboe BHUMaHWE VAEISIETCS U3YUYEHUIO CYITHOCTH
1 [IPABOBOMH MPUPOBI OPAIHOro coralienusd. Vcciaemyorcss OCHOBHBIE YCJIOBHUsI, HEOOXO-
JIIMBbIE JJIsI M3MEHEHUsT OPadHOTO JOrOBOPA, a TaKyKe HAambOoJIee CJIOKHBIE MOMEHTBI CO-
OJTIOIeHUST TaKUX YCJIOBHiI. PacKphIBaroTCst HEKOTOPBIE ITPABOBBIE IIPOOE/IbI, Kacalollne-
cs MIPOIE/LYPbl PACTOPXKEHUA WJIM M3MEHEHUsI OpavHOro JO0roBOPa, HAIPUMEDP OTCYTCTBUE
3aKPEIJIEHHOI'O OIPeJIeIeHNs TOHITHS «CYIIeCTBEHHOEe HapyIleHne OPadHoOro JI0roBopay,
0COOEHHOCTH TIPOTIETYPhI IPU3HAHUST OPATHOTO JIOTOBOPa HEJAEHCTBUTETHLHBIM U PSIJT JIPY-
rux. Takum oOpa3oM, Ha MPAKTHKE I'parkIaHe 3a9aCTyi0 BCTPEUAIOTCS ¢ BOIIPOCAMHE, KO-
TOpbIE He perjiaMeHTHPOBAHBI CEeMEHHBIM 3aKOHOIATEILCTBOM. B Hay4HOiT pabore aBTOP
BHOCUT CO6CTB€HHI)I€ IpeJIozKeHnd, KOTOPbIE€ IIOMOI'YT BOCIIOJIHUTH MMEIOIIUECA Hp06eﬂbl

" yJIY4IIUTHb OTe9eCTBEHHOE 3aKOHOJaTE/ILCTBO.
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BOpAa, IpU3HAHUE CJIEJIKN HeJIeCTBUTEILHON, 3aKOHHBIE NWHTEPECHI, HAPYIIIeHNE YCJIOBUNA.
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Abstract

The article discusses the problematic aspects of the procedure for termination
or change of the marriage contract. Particular attention is paid to the study of the
essence and legal nature of the marriage agreement. The main conditions necessary for
changing the marriage contract are investigated, as well as the most difficult moments of
compliance with such conditions. Some legal gaps are revealed regarding the procedure for
terminating or changing a marriage contract, for example, the absence of a fixed definition
of the concept of "material breach of a marriage contract features of the procedure for
recognizing a marriage contract as invalid, and a number of others. Thus, in practice,
citizens often encounter issues that are not regulated by family law. In his scientific work,
the author makes his own proposals that will help fill the existing gaps and improve

domestic legislation.

Key words: Marriage contract, obligations of the parties, spouses, amendment of the

contract, invalidation of the transaction, legitimate interests, violation of the terms.

OredecTBeHHAsT IIpaBasl JTOKTPUHA IIPEIYCMATPUBACT BOZMOKHOCTD CY-
IPYTOB 3aK/II0UNTEL OpauHbIil J0roBOP. bpaunblil J0roBOP IIpeICTaB/IeH B BU-
Jle 0cobOro pojia MeXaHu3Ma, ¢ IIOMOIIbI0 KOTOPOI'O JIKIIA, BCTYIAIOINE B
Opak, MOI'yT PElIUTh BCE BOIPOCHI, KACAIOIINECs UX UMYIIECTBEHHOI'O I10JI0-
JKEHUSI.

Ha cerogmsiimauii jieHb IpakTUKa 3aKII0UeHNN OPAuHOIo JI0I0BOpa He
CUJIBHO paciipocTpaHeHa. Ha 5To BiusieT MHOXKECTBO KaK 00beKTHUBHBIX, TaK
n cyObeKTUBHBIX HpuunH. OHaKO B OOJIBIIMHCTBE CJOyYaeB I'parkKaHe He
3aKJII0YAI0T OpavHbIil JIOTOBOP B CBSI3U € OTCYTCTBHUEM JIOBEPHUS K JAHHOMY
UHCTHUTYTY.

[Ipu 3ak/roueHn OPAIHOIO JIOIOBOPa CYIIPYIU BO3/IaraloT Ha cebst 00si-
3aHHOCTB 110 BBIIIOJIHEHNIO BCEX IPEJINCAHNI, 3aKPEIIeHHbIX B HeM. [Ipu
9TOM HH OJIMH U3 CYIIPYIOB HE HMeeT IIpaBa Ha OJHOCTOPOHHEE PACTOPKeHHe
TaKoro jorosopa. Kazajioch ObI, 3allpeT Ha pPacTOp:KeHue OpadgHOro J0ro-
BOPa B OJHOCTOPOHHEM IOPSJIKE MOYKET OTPAHMYNBATH IIPaBa M 3aKOHHBIE
HHTEPEChI CYIPYTOB, OJIHAKO HE CTOUT 3a0bIBATh, YTO COJEPIKAHIE JAHHOTO
JIOTOBOpa MOXKHO m3MeHuTh. Cresarb 3T0 MOXKHO 110 0OOIOJHOMY COIVIACHIO

00ernx CTOPOH, T. €. HEMOCPEJICTBEHHO caMiX CynpyroB. Cynpyru COCTaBIAIOT
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ocoboe corJialienne, KOTopoe ohopMIIsieTcst B MUCbMEHHOI dopMe, a 3aTem
yII0CcTOBepsieTcst y Hotapuyca [1].

B nanHOM ciryuae HEOOXOIMMO UMETh BBU/LY, YTO 3aKOHOIATE b IIPELy-
CMaTpUBAET OJHO UCKJIIOUEHHE 13 ODIIero MnpaBiia O pacTOPXKeHNH OpadHO-
o JIOrOBOpa 110 MHHUIUATHBE TOJILKO OJHOIO JIuIa. PacTOPruyTh €ro MOYKHO
TOJIBKO B CYJe B HCKJIIOUUTEJIbHBIX CJIydasiX, KOIJa BTOpPasi CTOPOHA CYyIIe-
CTBEHHO HapyIIaeT MPEeJINCaHHbIe B JIOTOBOPE TOJIOKEHUsT |2].

[Tpobsiema 3ak/IF09aeTCs B TOM, 9TO 3aKOHOATE/ b He Jlajl 9eTKOro TOJI-
KOBaHI TAKOMY ITOHSITHIO, KaK «CyIIeCTBEHHOe HapyIlIeHue OPauHOro J0ro-
BOPay, 9TO CIIOCOOCTBYET TEPMUHOJIOITIECKO Iy TAHUIE U JTOIYIIEHUIO OIIN-
60k B mpaporpuMeHeHnn. CoryiacHO OOIIECIPUHSATHIM ITPABUIAM I0JI CYIIE-
CTBEHHBIM HapyIIeHneM OPavHOIo JIOroBopa CJiejyeT HpU3HaBaTh TaKoe Ha-
pylieHue, pyu KOTOPOM OJUH U3 CYIPYI'OB JIMIIAETCS TOr0, Ha YTO OH pac-
CYUTBIBAJ IIPH 3aKJIIOYEHNN JAHHOI'O J0roBopa. Kak MbI BHIUM, IIOZ00HOE
IOJIOZKEHIEe MOYKHO TPaKTOBATh KaK YIOJIHO, T. K. OHO SIBJISIETCS IPE3MEPHO
IIIPOKKIM II0 CBOEMY CMbBICJIOBOMY 3Ha4YeHno. IToaToMy MBI cauTaem, 4To 3a-
KOHOJIATeJ/II0 HeOOXOIMMO BKJIIOUUTE B JeficTBYIONLYI0 pegakinio CemeitHOro
kojiekca Poccuiickoit @eneparun (gamnee - CK P®) nepevens rex neiicrBuii,
KOTOPBIE MOYKHO Oy/IeT IPUPABHATD K CYIIECTBEHHOMY HapYIIEHIIO OPAaIHOTO
JIOTOBODA.

B coBpemenHoil nmpaBoBoiil JOKTpHHE TaKKe TOBOPUTCs 00 yimepoe, Ko-
TOPBIil ObLT IPUYUHEH OJHON M3 CTOPOH JIOrOBOPA IIyTeM HapyIIeHUs] BTOPOil
CTOPOHOI TI0JIOXKEeH U JlaHHOTO JloroBopa [3]|. B manHoM cirydae 1o yiepbom
HEOOXOIMMO IMOHUMATh IPUYNHEHHe Bpeja, BHE 3aBUCUMOCTH OT €ro BHUJIA,
Oy/b TO UMYIIECTBEHHBII MU K& MOPaJIbHbIN BPeI.

Ob6paTuM BHUMaHUE Ha TO 00CTOSTE/ILCTBO, UTO JieficTBHE OPAYHOTO CO-
IJIAlleHUs IPEeKpAaIaeTcs U IPpKU HAJIUINN WHBIX ocHOBaHmil. Ecin ke Opad-
HBIl JOMOBOP HEBO3MOYKHO PACTOPIHYTH MJIM IPUBECTU B COOTBETCTBUE C U3-
MEHUBIIUMHUCS 00CTOSITE/ILCTBAME, TO COIVIACHO OONIENPUHATHIM ITPABIIAM
ero MOKHO U3MEHUTDH, OJHAKO JJISI 9TOIO HEOOXOMIMMO COOJIIOIEHNE CJIeIyIo-

IIIIX YCJIOBUIL:
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1) mpu 3aKk/II0YeHIN OPATHOrO JIOOBOPA CYIIPYIH He 3HAJM O BO3MOXK-
HOCTH HACTYILICHUs] HEITPEIBUJICHHBIX 00CTOSATE/TLCTB WU U3MeHe-
HUS y2Ke CyIIeCTBYIOIIIX;

2) BamHTEpecOBaHHAsI CTOPOHA JOTOBOPA OOBEKTUBHO HE HMEET BO3-
MOYKHOCTH CIPABUTHCS ¢ M3MEHUBITUMUCSA 00CTOSTETHCTBAMHE, T. €.
CTOPOHA SIBJIsIeTCS JTOOPOCOBECTHOIH;

3) oCyIecTBI€HNE YCJIOBHUil, 3aKPEIJICHHBIX B JIOTOBOPE, B DAMKAX 13-
MEHUBIINXCsT 0OCTOSITEILCTB MOYKET IIPUBECTU K HAPYIIIEHUIO HHTE-
pecoB cynpyra [4].

Vexoist n3 paBOBBIX MPENNCAHNI, OpaK pacTopraeTcs B ciIydae Ha-
CTYTJICHUS JIBYX OOCTOATENHbCTB, & NMEHHO:

1) HacryIieHHe CMepTH;

2) pacropzkenue Opaka.

BecbMma MHTEpPECHBIM SIBJIsIETCS BOIIPOC O TOM, KaKasl MPaBOBas CYIb-
Oa 0yKmjlaeT, HAIIPUMEP, JI0TOBOP, TaK HAa3bIBAeMOIo OAHKOBCKOI'O BKJIAJa B
TOM cJlydae, ecjau Opak OyjeT pacTOPrHyT. 3/eCh HEOOXOIUMO yUUTHIBATD
TOT (PaKT, YTO JIAHHBII JIOrOBOP COXpaHSIET CBOIO IOPUINYECKYIO CUJTY TTOCTIE
pacTopKeHus: Opaxa.

B coBpemMenHoit IpaBoBOil JJOKTpUHE aKTyaIbHBIMI OCTAIOTCsS BOIIPOCHI
Hpu3HaHUs OPAYHOro J0roBopa HejelicTBuTebHBIM. ClieyeT OTMETUTh, YTO
IpU PereHnn JAHHOTO BOMPOCA HEOOXOIMMO O00PATHTbCS K I'PaXKIaHCKOMY
3aKOHOJATEJBCTRY, UTo oTpakeno B cT. 44 CK P® [5]. Ecim 6bith Gotee
TOYHBIMH, TO HEOOXOIUMO PaCCMOTPETh I0JIOZKeHUsT ['park1aHCKOro KoJIeKca
Poccuiickoit @ejiepaliun, KOTOPbIE PELyCMATPUBAIOT TPOIIELyPY TPU3HAHUST
crenkn weyeficreuresbHoil [6]. Takum 06pazom, 3aKoHOIATEH pACCMATPUBA~
eT Opadnblil KOHTPAKT KaK IParkKJIaHCKO-TIPaBoBYIO cjiesiky. llpnsnanme Tta-
KOI CJIEJIKN HeJIeCTBUTEILHON MOTpedyeT HaJIUINs HECKOJIbKIX YCJIOBUI, &
UMEHHO:

1) mporuBopeurne TpebGOBAHMUIA, MPEJIYCMOTPEHHBIE B OPATHOM KOH-

TpakTe, HACTOAIIEMY 3aKOHOIATETHCTRY;

2) wHapyrerne TpebOBaHUIT O PErNCTPAIIINN CETKH;
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3) ycraHoBjieHUE (aKTa HEJIeCIIOCOOHOCTH OJ[HOM U3 CTOPOH OPATHOIO

coryarnienns |7].

HeobxoumMo pazindars Hpoleaypy HpU3HaHUsS J0roBOPa HEJIeiiCTBI-
TEJIbHBIM 1 PaCTOPZKEHUE 6p8}IHOFO COIJIalleHud, T. K. KazKJaasl U3 HUX HECET
B cebe pas3jmyHble TpaBoBble MocjencTBus. Hanpumep, pacrop:kenue Opad-
HOT'O JIOTOBOPa IIPEKpalaeT JeficTBhue J0roBopa Ha Oyylinee BpeMs, TOT/Ia
KaK [PU3HAHIE TAKOI'O JIOTOBOPA HEJICHCTBUTE/ILHBIM BJI€UYET €ro HeJIeiiCTBI-
TEJIbHOCTH C MOMEHTa, 3aKJII0UCHUSI.

Taxum obpazom, 3aK0HOIATE/Ib IIPEIyCMaTPUBaeT MHOXKECTBO BapuaH-
TOB IpeKpallenns 6padHoro goropopa. IIpobirema 3ak/iodaeTcs B TOM, UTO
HAa IIPAKTUKE I'PaKaHe BCTPEUAIOTCs ¢ IIPOdIeMaMu, KOTOPbIE He MTPEyCMOT-
PEeHbI ceMeTHbIM 3aKOHOAATEILCTBOM. Mexo/1s1 13 9TOro, MOXKHO ¢jie/iaTh Bbi-
BOJI O TOM, YTO HEKOTOPBIE MMOJIOYKEHIS I'PaKIaHCKOTO 3aKOHOIATEIbCTBA, T10-
CBSIIEHHBIE PETYTUPOBAHNIO TPU3HAHNS HEeJIeHCTBUTEIHLHOCTH CIEIO0K, Heob-

xoaumo neperect B CK P® j1s1 yiobcTBa nX MCIIOIB30BAHMS.
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