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Anborarusa

B nammoit crarbe mMcCIeIyIOTCI OCOOEHHOCTH CIIOCOOOB 3alllUThl CEMEHHBIX IpaB
B Poccuiickoit @eneparuu. CyiecTByoT a8e GOPMBI 3aIUTHI CEMEHHBIX 1IPaB, KOTOPbLIE
CBOMCTBEHHBI ITUBUJIMCTHIECKIM OTPACISAM IIpaBa, - IOPUCINKIIMOHHAS W HEIOPUCIUKIIN-
ounas. K crennduiaeckoit qepre ceMeiHOro IpaBa MOKHO OTHECTH TE€CHYIO CBA3b IIPaB
n obazanHocTeit rpaxkan. Creayer modaepKayTh, 9To B CeMeitHoM Kojsekce Poccuiickoit
Oeneparuu, B orymmane oT ['pazkaanckoro kojaekca Poccuiickoit Deepariuu, He 3aKperLie-
Ha HOpMa, B KOTOPOil OBbLIT ObI TIepedeHb CII0COO0B 3AIUTHI CEMEHBIX 1IPaB, a JIMIIh JaHa
OTCBLIKA K OIpeJIeJIeHHBIM HOPMaM, PerIaMeHTUPYIONINM CeMeiHbIe TTPaBOOTHOIIEHUsT. B
HOPMAaTHBHBIX IIPaBOBBLIX akTax Poccuiickoii ®emeparuu mporeaypbl pacCCMOTPEHUsI Ce-
MENHBIX JIeJT PErJIaMEeHTUPYIOTCS T'PaZKIaHCKO-TIPOIECCYATbHBIMI M CEMEHHBIMUA HOPMa-
TUBHBIMHU IIPABOBBIME akTaMu. 1lo MHEHUIO aBTOPOB, HEOOXOIUMO IPUHATH BO BHUMAaHUE

OIIBIT APYI'uUX CTPaH.

KiroueBsbie ciioBa: CeéMbsl, (bOprI 3alll1ThI ceMeHbIX IIpas, CII0COOBI 3alllThI ceMermHbIX

1paB, Cy/leOHas 3aIUTa, 3alUTa CEMEHHDBIX IPaB B 8 IMUHUCTPATUBHOM ITOPSIIKE.
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Abstract

This article examines the features of ways to protect family rights in the Russian
Federation. There are two forms of protection of family rights, which are characteristic
of civil law branches of law, - jurisdictional and non-jurisdictional. A specific feature of
family law is the close connection between the rights and obligations of citizens. It should
be emphasized that in the Family Code of the Russian Federation, in contrast to the Civil
Code of the Russian Federation, there is no norm in which there would be a list of ways
to protect family rights, but only a reference is given to certain norms governing family
legal relations. In the regulatory legal acts of the Russian Federation, the procedures
for considering family cases are regulated by civil procedural and family regulatory legal
acts. According to the authors, it is necessary to take into account the experience of other

countries.
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rights, judicial protection, protection of family rights in an administrative manner.

Coryracio 4. 1 cr. 38 Koncrurynum Poccuiickoit @ejeparnun rocy-
JTAPCTBOM TapaHTHPYeTCs 3allliTa MaTePUHCTBA, jeTcrBa u cembn [1]. 3a
c4eT paboThl TOCY/IAPCTBEHHBIX OPraHOB, UMEIOIEl BCECTOPOHHUE TTPABOBBIC
U CONMAbHO-IKOHOMUYECKIE XapaKTePUCTUKH, 00eCIIeunBaeTC sl 3allluTa ce-
Meitabix ipas. B coorBercTBum co ct. 1 Cemeiinoro kojiekca Poccuiickoii Me-

neparn (masee mo rtekery - CK P®) cembsi, MaTepuHCTBO, U JIETCTBO B
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Poccniickoit @eepannu 3amurnaiorcs rocyaapersoM [2|. K creruduaeckoii
yepTe ceMeiiHOro ImpaBa MOXKHO OTHECTH TECHYIO CBSI3b IIpaB 1 00sI3aHHOCTEI
cyO'bEKTOB.

CymiectByer jiBe GOPMBI 3AIIUTEL IPAB — IOPUCAUKITMOHHAS U HEIOPUC-
IUKINOHHAs. [1aBHoe oTyimdne I0pUCINKIMOHHON (POPMBI OT HEIOPUCINKIIN-
OHHOI1 3aK/II0YAETCs B TOM, UTO 3aIUTa [IPaB U 3aKOHHBIX MHTEPECOB B IOPIIC-
JUKIINOHHOMN (bopMe peasin3yercst pa3HbIMU [OCYIapCTBEHHBIME U OOIIECTBEH-
HBIMI OpraHaMM, a 3allliTa I[paB IIyTeM IpUMeHeHUs] HeOPUCIUKIMOHHOI
GOPMBI IPOUCXOINT B paMKaxX CIOPHOTO MaTepHaIbLHOTO IIPABOOTHONICHUSI
1 PeaTi3yercsi CTOPOHAMH JIAHHOTO IpaBooTHOIeHus [3]. B cemeitnom mpa-
B€ 110l OTBETCTBEHHOCTHIO I0IPa3yMeBal0T OXPaHUTE/IbHO-IIPABOBOI MHCTH-
TYT, B IIPEJIJIaX KOTOPOTO PEAIN3YeTCs 3aINTa IIPaB U 3aKOHHBIX HHTEPECOB
cyObEKTOB CEMENHBIX MPABOOTHOIIEHN, a IMPABOHAPYIINTE/ID IOIBEPraeTCsI
Mepam oTBercTBeHHOCTH. K (bopmaM 3aIuThl CeMeiHbIX IIpaB OTHOCST CY-
J1eOHYT0, aJIMIHICTPATUBHYIO 1 CAMO3AIIUTY.

CyObeKThl, peaan3ysl 3alluTy COOCTBEHHDLIX IIPaB M 3aKOHHDLIX HHTE-
PEecoB, BIIpaBe OJHOBPEMEHHO MPUMEHSITL HECKOJILKO (POopM 3amuThl. IIpo-
I[eCCyaJIbHBIN MOPSII0K persaMeHTupyeTcs ['paskIaHCKIM IIPOIECCYabHBIM
kojiekcoMm Poccniickoit @eneparn (gasee o tekery - I'IIK P®) [4] u CK
P® [5]. Cornacuo cr. 8 CK P® 3akperisier 3anury ceMeiHbIX [paB CyI0M,
rOCYJIapPCTBEHHBIMI OpPraHaMy, OPTaHaAMI OIEKH I IONeUNTeIHCTBA, OCHOBDI-
Basicb Ha HOpMax ['IIK P®. C nesbio peajgu3aliny 3alUThl CEMEITHBIX ITPaB
CK P® zakpersier ob1me criocoObl 3aIUThl IParXKIAHCKIX IIPAB, & TaKKe
BayKHeHIIyio popMy 3allUThl CEMEHHBIX PaB - CYAeOHYIO 3alluTy.

Ha 6aze ycTraHOBI€HHOI KOMIIETEHIMH Cy/Ibl OOIIel I0PUCIUKIIIT IPO-
BOJIAT Pa3dUpaTe/ibcTBO ceMeitHbIX j1e1. C MOMOIbI0 3aKOHHBIX IIPeICTaBU-
Tesieil pean3yeTcs 3alliTa IpaB 1 3aKOHHBIX HHTEPECOB HECOBEPIIEHHOJIET-
HEro B cyjie. ['0Bopst 0 mpoleccyasibHOM 1eITe/IbHOCTH, BayKHO OTMETUTh, YTO
OHa 3aKJII0YAETCSI B HEIOCPEJICTBEHHBIX JIEHCTBUSIX MPEICTABUTENSI 110 KOH-
KPETHOMY JIeJIy OT UMEHH U B MHTEpPecax MPeJCTaB/ISeMOro, MOPOXKIAIONINX
KOHKDETHBIE [POIECCyaIbHbIe MIPpaBa 1 00sI3aHHOCTH Y MPeJICTaB/IsieMoro [5.

B ciryuae nmpuodpeTeHust HeCOBEPIIEHHOJIETHIM MOJIHOM JIeeCIIOCOOHOCTH TIPH
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3aKJIIOYEHNN OpaKa WJIN B TOPsJIKe SMAHCUIAIINI OH BIIPABE CAMOCTOSTE b
HO OOpaTUTBCSI B CyJI C 1LIEJIbIO 3alllUThl COOCTBEHHBIX IIPaB 10 JOCTHKEHHSI
copepiieHHosieTHero Bozpacta. CK P® ycranapimBaeT 1paBo HECOBEPIIECH-
HOJIETHEr0 0OpaliaThcs C IeJIbI0 3alllUThl €ro 1IpaB U MHTEPECOB B OPTaHbI
OTeKW U TONEYNTETHCTBA, & MO JOCTUYKEHUN YeThIPHAIIATH JIET OH BIIPaBe
o0OpaIaThCs caMoCTOATebHO B ¢yl [2]. C MOMEHTa JOCTHZKEHHsI HECOBEep-
IIICHHOJIETHUM BO3pAacTa JIECATH JIET €ro TOUKY 3peHusl 00s3aHbl IPUHUMATD
BO BHUMAaHUE B CY/IE.

CiiejtyeT OTMETUTD, YTO UCKJIIOUNTEIHLHO CYJI MOYKET BBIHECTHU PEIICHIe
0 HeJlelicTBUTEIbHOCTH Opaka, 3ak/itodeHHoro ¢ Hapyiieruem Hopm CK P®.
Cytipyr He nMmeer mpaBa 0€3 JJOTOBOPEHHOCTH € CYIPYTOoil BO30OYKIATH JI€J10
O pacTop:KeHNHW OpakKa B NEpUoJ ee ODEPEMEHHOCTU W Ha MPOTIKEHUU TOJIa
nocJjie poxjiennsi pebenka. Mcku o pacropzkeHnn 6paka MOTI'yT BKJIIOYATH J0-
nostHUTEIbHBIE TpeboBaHusi. B CK P® 3akperieH repedyeHb OCHOBAHUI J1J1sT
pacTop:keHnsi Opaxa. Vcrer, npu obpallleHun B CYJI ¢ UCKOM O ITPU3HAHWUH
Opaka HeJIefiCTBUTEILHBIM 00s73aH OTMETUTD OJIHO U3 O0CTOATETLCTB, TIPEJLy-
CMOTPEHHBIX 3aKOHO/IATEILCTBOM.

Jls1 OoJbIell 9acTu CeMefHbIX OTHOIIEHHII CPOK HMCKOBOH JABHOCTH
He yCTaHOBJIEH. bpavHblii JIoroBOp U corjiaiienne o6 yIjiaTe aJiMeHTOB MO-
I'yT OBITH TPU3HAHBI TOJTHOCTHIO WJIM OTYACTU HEJIeHCTBUTETLHBIME B JITOOO
momeHT [6]. BaxkHyto posib urpaer 3aiura ceMeilHbIX TpaB B aJMUHUCTDA-
TUBHOM IIOPSJIKE, KOTOpasg MOYKET Peali30BbIBAThCS, OIUPAsACh HA HOPMbI
CK P®. Pemenne, koropoe NPpUHATO B aJIMIHICTPATHBHOM IOPSIJIKE, MOYK-
HO oOxkasioBaTh B cyie. CK P® npexnycmarpupaer, 94ToO JOXKHOCTHBIE JINIIA
opraHu3alnii 1 rpakjaHe, y3HaBIINE O HAPYIIEHUN IIpaB U 3aKOHHBIX HHTE-
PECOB HECOBEPIIIEHHOJIETHET'0, JIOJ2KHbBI YBEJIOMUTH 00 9TOM OpraHbl OICKHU U
IIOTIEYNTE/IHLCTBA.

B ajMuHICTpaTUBHOM MOPSJIKE OPraHbl U JOXKHOCTHBIE JTUIA BIIPABE
y4acTBOBaTh B CyeOHOM pasduparebcTBe. BaykHeyo poJib B 3aluTe ce-
MEIHBIX TIpaB UrparoT QYHKIUN OPraHoB orekn u nomnednteabcrsa. CK PO
IIpelyCMaTPUBAIOTCA CJAydal PeaJn3alliidl ITPOKYPOPOM 3BaIllUThl CeMeHbIX

npas. CK P® rapantupyer npaBo npokypopa IojJiaun NcKa O IIpU3HaHuu Opa-
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ka HejeiicteurebabiM (cr. 28 CK P®). Biiaronapst oxpanure bHoil pabore
IPOKYPATYPhl Pean3yeTcst 3aliuTa npaB 1 cBobo cydbekToB. Heobxoammo
HO/TYEPKHYTh, YTO 3alUTON 1IpaB U CBOOOJL jeTell 3aHUMAIOTCsST KOMUCCHH 110
JIeJIaM HEeCOBEPINEeHHOJIETHUX.

B 3akoHOIaTEILCTBE TPEIyCMOTPEHA KOMIIETCHITUS KOMUCCHIT B 3aBU-
CUMOCTH OT ypoBHeil. /loBo/ibHO 3HaUNMa Takasi (hopMa peasn3allui 3alli-
Thl CceMefHbIX TpaB, Kak camozaiuTra. OHa 10 pa3yMeBaeT CaMOCTOSATE/ b
HYIO 3aIuTy CcyObeKTaMi ceMeffHbIX OTHOIIEHUI HapyIIeHHBIX IpaB. B cT.
12 TK P® sakpemieno noustue camosamutel [7]. [Ipu smom camosarmura
peJicTaBIseT coOOM JieficTBIEe U MOITOMY MOXKET HPHUBECTH K HAPYIIEHUIO
paB TpeThux Jmil [§].

Creniuduyeckre 4epThl PABOBOI peryiaMeHTallnl ceMeffHbIX OTHOIIIe-
HUIl He pacxXoJsdTcd ¢ ODIEeTEOPEeTUIECKIM BOCIPUATHEM CaMO3AINUTHL. B
OOJIBIIMHCTBE CJIydaeB HECOBEPIIEHHOJIETHUI He CHOCOOEH CaMOCTOSITETHHO
3alUIIATh COOCTBEHHBIE 1TpaBa, I0ITOMY 3allliTa IIpaB pedeHKa OTHOCUTCS K
3HAYMMOI 00sI3aHHOCTU rocyjapcTBa. Takum o0pa3soM, MOXKHO CjlejiaTh Bbi-
BOJI, 9TO JijIsd OCyIecTBIeHnsT 93(hPEKTUBHON 3alUThI IpaB HECOBEPIIEHHO-
JIETHUX OPTaHu3aliusiM TpedyeTcsi COTPYIHNYATH C OpraHaMK OIeKN U TOIe-
JUTEIbCTBA, IPOKYPATYPOii, KOMUCCUSIMU 110 JIeJaM HEeCOBEPIIEHHOJIETHHX.

K coxka/ieHuio, Ha CEeroJIHsIIHII JIeHb SIBJIsIeTCsS Hepa3peleHHoil mpo-
OJieMa pas3jiesieHnsi CrocoOO0B 3allUTHl HAPYIIEHHBIX CeMEeNHbIX MpaB Ha 00-
e u crenuasbabie. [Ipu HapyeHnn ceMefHbIX TpaB MPUMEHSETCST CII0CO0,
KOTOPBIil siBjisieTcst HauboJiee moaxoasamum. [lo aroit npuamae Tpedyercst 3a-
kperuth B CK P® uerkuii nepevuennb criocoOOB 3allUThl CEMEHHBIX MTPaB.

DakT 1MOsIBJIEHNsT B ceMbe pebeHKa, POJUTe N KOTOPOro He 3aK/Irova-
Jin Opak, JI0JKEH ObITh MPUYINHON JIJIST Kap/IMHAJILHON CMEHbI OTHOIIECHUST K
nanHoit cembe. Ilo aToii npuumae Tpebyercss Ha 3aKOHOIATEJHLHOM YpPOBHE
3aKpEIUTh IIPaBo MaTepu pebeHka Ha oOpalleHue B CyJl /It TPU3HAHUS CY-
IIIECTBOBaHNS B KOHKDPETHBII MPOMEKYTOK CeMbH, He 3aKJ/IoUnBINeil Opax,
1peJIoCTaB/ICHIE POJIUTEISIM TIPAB U 00sI3aHHOCTE, BOSHUKAIOMINX B CBA3HU C
perucTpalueit Opaka. AKTyaJbHO SBJIsIeTCs 1IpobieMa 3aKPEeIICHUsT CBI3H

cypporatHoit marepu u cynpyros-zakazunkoB B CK P® na 6a3ze jorosopa
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oo corstaienus. Takyke He pasperena npodsema 3akperiennsi B CK PO
HOPM, PErJIaMEHTUPYIONNX 3aK/I0UeHNe JIOTOBOPOB, MPSAMO He YCTAHOBJICH-
HBIX B 3aKOHO/IATE/ILCTBE, OJJHAKO He WIYIINX ¢ HUM B Pa3pes.

CemeliHoe 3aKOHOJATEIHLCTBO YCTAHABINBAET BO3MOYKHOCTH 3aKJ/IIOUe-
HUs JIOTOBOPOB U coryiamenuii, npejycMorpenubix B CK P®. TTo sToii npu-
YuHe corJialienne Ha mepegady pozKJIeHHOTO pedeHKa WHBIM CyOheKTaM Tpe-
OyeTcs MpU3HATH HIITOXKHBIM, TOCKOJIBKY OHO PACXOIUTCS ¢ CeMENHBIM 3aK0-
HOJIATE/ILCTBOM. B pe3ysbrare Cylnpyru-3aka3duiKi yTPaduBaioT IPaBo Tpe-
6oBaTh Iepejlady UM POXKJICHHOIO peOeHKa B cilydae HellepeJadn ero cyp-
poraTtHOil MaTepbio. PaKT MOsABICHUA peOEHKa y POJUTENel MOITBEPK -
eT UX (PU3NOJOTrNIECKYIO 1 IICUXNKO-9MOIMOHAJIBHYIO 3pesiocTh. CyIecTByeT
1pobJieMa MpU3HaHNs 3HAYMMbIM BJINSAHNASA YKA3aHHOTO (haKTOpa Ha MOJTHOTY
J1eeCIIOCOOHOCTH HECOBEPIIIEHHOJETHUX POJIUTEEN.

Y1066l TapaHTHPOBATH 3AIMUTY MPaB M NHTEPECOB UJIEHOB CEMbHU, Tpe-
OyeTcs pU3HATH HECOBEPIIIEHHOJIETHUX POJINTEeH, He 3aKJII0UaBIINX Opak,
IIOJIHOCTBIO JICECIIOCOOHBIMU B I'PazKJIaHCKOI 1 cemeiinoit ccpepax. Takum o0-
pasoM, Ha 3aKOHOJATELHOM YPOBHE HEOOXONMO MPEAITPUHIMATH MEpbl 110
COBEPIIEHCTBOBAHUIO MHOTHX HOPM, KACAIOIINXCS 3AIUTHI CEMENHDLIX IpaB
JINIL, B OCOOEHHOCTU HECOBEPIIEHHOJIETHUX, KOTOPbIE SBJIAIOTCS MaJIO3allli-

IMEeHHbIMI Cy6’beKTaMI/I.
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