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AnHOTaUA

B crarhe paccmarpuBaroTcs mpoOeMbl HHCTUTYTa CYPPOTATHOTO MaTEPUHCTBA B
Poccwuiickoit @eepaiiun ¢ TOYKH 3pEHUs yTOJOBHOTO 3aKOHO/IATEIHLCTBA. AHAJIMBUPYIOT-
¢l HAy9HBIE B3TJISI/IbI HA IOPUIMIECKYIO IPUPOJLY CyPPOTaTHON MaTeph KaK CIIeNnaIbHOTO
cyobekTa. [loganMmaercs MUCKYCCHOHHBIN BOIpoc O KBaJimpuKaIium youiicTsa cypporar-
HOIT MaTepbi0 HOBOPOXKJIEHHOTO pPebeHKa B KaveCTBe NMPUBUIETMPOBAHHOIO COCTaBa yOuii-
cTBa 1o npusnakaMm cT. 106 YrosoBuoro kozekca Poccuiickoit Deiepaiiuu wiim mpocToro
cocTaBa IMPECTYILIeHnsd, Ipeycmorpennoro 4. 1 cr. 105 YrosmosHoro kojekca Poccnii-
ckoit Penepanuu. Ormedaercs, 9T0 KBajuUKaIUs JIeTHUS 3aBUCUT OT (DaKTUIECKOI
pPErucTpanuy KeHIMUHBI B KAYeCTBE MaTEPH 110 MPABUJIAM CEMEHHOro 3aKOHO/ATE/ILCTBA
Poccun. B zakovuernn aBTOphI IpejiaraioT MyTH PENIeHUsT BOIPOCOB MIPABOBOIO PEry-

JIMPpOBaHUA MHCTUTYTa CyppOraTHOI'O MaTE€pUHCTBa MCXOId U3 TeH,ILeHLII/II;’I €ro pa3BuUTHA.

KurodueBbie cJjioBa: cypporaTHas MaTb, YOUICTBO MaTepblO, MPUBUICTHPOBAHHBIN CO-

CTaB, CHEIUAIbHBIN CyObHEKT.
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Abstract

The article examines the problems of the institution of surrogacy in the Russian
Federation from the point of view of criminal legislation. Scientific views on the legal
nature of a surrogate mother as a special subject are analyzed. A controversial issue is
raised about the qualification of the murder by a surrogate mother of a newborn child as
a privileged composition of murder on the grounds of Art. 106 of the Criminal Code of
the Russian Federation or a simple corpus delicti under Part 1 of Art. 105 of the Criminal
Code of the Russian Federation. It is noted that the qualification of the act depends on
the actual registration of a woman as a mother in accordance with the rules of family law
in Russia. In conclusion, the authors propose ways to address the issues of legal regulation

of the institution of surrogacy based on the trends of its development.

Key words: surrogate mother, murder by mother, privileged composition, special subject.

Ha cerogusamnmii n1eab oIHON U3 Mep BCIIOMOTaTe/IbHON PEpoLyKITNHT,
HallpaBJIEHHOI Ha IIpeojojeHne IpobdeMbl OECILIONNS U POXK/IeHe peOeHKa,
BBICTYIIaeT UHCTUTYT CYpPpPOraTHOrO MaTepUHCTBa - BbIHAIIMBAHNIE U POXKJIe-
Hue pebeHKa (B T. 4. MPeXKIeBPEMEHHbBIE POJIbI) 110 JIOIOBOPY, 3aK/II0YAeMOMY
MEXKJIy CypporaTHOil MaTepbio U MOTECHIMAJIbHBIMUA POAUTEIAMUA, YbU I10JIO0-
BbI€ KJIETKH HCIIOJIb30BAJIUCH JIJIsi OILJIOJOTBOPEHUS, JITOO OJIMHOKO »KEHIIU-
HOI1, JIJIsT KOTOPOI BBIHAIMBAHNE W POXKJIeHNE pebeHKa HEeBO3MOXKHO 110 Me-

JTUITHCKUM TToKasanusiM (4. 9 1. 55 PeepasbHoro 3akona ot 21 HOsIOpst
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2011 r. Ne 323-@3 «O06 ocHoBax OXpaHbl 3/I0POBbs I'pazkjaH B Poccuiickoii
Deneparn» [1]).

B To ke BpeMmsi, HECMOTPs Ha JIerajJbHOCTh CyppOTraTHOI'O MaTEpPUH-
cTBa Ha Teppuropun Poccuiickoit @eepaliun, CymecrByeT Macca CIOPOB B
HAYyYIHOM COOOIIECTBE, KACAIOIINXCsI JAHHOINO IIPaBOBOIO MHCTUTYTA. OIHUM
13 JIMCKYCCUOHHBIX BOIIPOCOB sIBJISIETCSI BOIIPOC O KBauduKaluu youicrsa
CYyppoOraTHOil MaTepbio HOBOPOXKJIEHHOTO pebeHKa B KadecTBe IMPUBUJIETUPO-
BaHHOI'O cocTaBa, yomiicTBa 1o npmsHakaMm cT. 106 YK P® unu npocroro
cocTaBa IpecTyILieHust, peaycMorperntaoro 4. 1 cr. 105 VK P® [1].

[lepBoHada/ibHO HEOOXOAUMO JaTh OIPeJeeHNe IOHATUIO «MaThy. B
00IIEYTIOTPEOUTETLHOM CMBIC/IE MATh — 9TO YKEHIIUHA 110 OTHOIIEHUIO K CBO-
uM jersaM. CorstacHo TosiKoBoMy cioBapio B. M. Jlaist marepbio siBJIsieTCsI
POJIUTEJIbHUTIA, T. €. YKeHIIUHa, KOTopas pojnia pebeHka [2].

B cBoto ouepejib, B 4. 9 c1. 55 DejiepasbHoro 3akoHa ot 21 HOAOps
2011 r. Ne 323-®3 «O06 ocHoBax OXpaHbl 3J0POBbs I'parkjaH B Poccuiickoii
Dejiepalliiiy YKa3aHO, YTO CYPPOraTHOE MaTEPUHCTBO IIPEJACTAB/ISET CODOI
KaK BbIHAIIMBaHUE, TaK 1 POKJeHHe pPebeHKa 110 JOrOBOPY, 3aK/IH0UaeMOMY
ME>KJIy CyPPOraTHO MaTephio U TeHETUUEeCKUMEI POAUTEIIAME JITOO OIMHOKOI
JKEHIUHOM, JI/IsT KOTOPOil BbIHAIIIMBAaHUE U POYKJIeHNEe peOeHKa HEBO3MOYKHO
10 MEJIUIIMHCKIM TTOKa3aHusiM [3].

EcTh TpaKTOBaTh IOHATHE «MaTb» KaK »KEHINUHY, 3a9aBIIYI0, BbIHO-
CHUBIIIYIO U POJIUBIIYIO peOeHKa, TO CypporaTHasi MaTh, YOUB HOBOPOKIEHHO-
ro pebeHka, OyJIeT IPUBJIEKATHCS K YIOJIOBHOI OTBETCTBEHHOCTU 110 c¢T. 106
«YOuiicTBO MaTepbio HOBOPOXKJIEHHOTO pebeHKay YTOJOBHOTO Kojiekca Poc-
cuiickoit Penepannu (nanee mo rexery - YK P®).

Opnako psiji aBropoB, Hanpumep A. B. BpuainanTos, yBepenbl, 910
youiicTBO pedbeHKa CypporaTHOil MaTepbio HEOOXOANMO KBaJIU(MUIMPOBATD 110
coorBercTByIomei yactu cT. 105 YK P®, 00bsicHsist 9TO TeM, YTO OHa SIBJIsI-
ercst He OMOJIOTMIecKoil, a 1opuudeckoii MaTepbio pederka [4]. C takoit mosu-
nueit corstaced u H. I'. IBaHOB, Bble/IsTIONINIT I0pUIndecKoe U paKTUIeCKoe

MaTepUHCTBO [5].
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DakTHIeCKN »KEHIMHA 00peTaeT CTaTyC MaTepyl ¢ MOMEHTa POXKICHUS
pebenka. FOpwamdaeckn »KeHIUHA CTAHOBUTLCS MaTepbio ¢ MOMEHTa YCTa-
HOBJICHWST POKJeHNs pebeHKa opraHaMi 3allliCi aKTOB T'PaKJIAHCKOTO CO-
CTOsIHUsI, KaK 3TO ykazaHo B 4. 1 cT. 48 Cemeiinoro kojekca Poccuiickoi
Deneparu (6, 7).

[To ylormke 3axkonoaTe/1st pakTUIECKOE POXKICHIE peOeHKa He JIeaeT
JKEHIINHY MaTepbio, TeM CAMBIM UCKII0YAET YTOJOBHYIO OTBETCTBEHHOCTD 110
[PUBUJIETHPOBAHHOMY COCTaBY BBUJY OTCYTCTBHUsI CIEIUAJILHOIO CyObeKTa
PECTYTLICHUS.

BbIXoauT, 9TO KBaJIU(PUKAIISA JETHIS 3aBUCHT OT (PAKTUIECKOI peru-
CTpAIW YKEHINHBI B Ka9ecTBE MaTepHu IO MPaBUJIAM CEeMeTHOro 3aKOHOIa-
TesibcTBa Poccnn.

O iHako ecim KEHIUHA BO BpeMsi, cpa3dy Ke I0CJe POJIOB WIN YKe B
YCJIOBUSIX TICUXOTPABMUPYIONIEH CUTyallii, a PABHO B COCTOSHUN TICUXIIe-
CKOI'O PaccTpoiicTBa, HEe MCKJIIOYAIOIIEro BMEHSIeMOCTH, HO JIO 3alliCH ee B
KagyecTBe Marepu, youaeT pebeHKa, BOSHUKAET CJIOXKHAsT CUTYAIH.

3aKOHOJIATEe/Ib TTPEYCMOTPE MOJIOOHDBIN TPUBUICITPOBAHHBIN coCTaB
BBUJIY TOTO, YTO YKEHINHA B MOMEHT (DPU3NIECKUX POJOB W IOC/e HUX CIO-
cOOHA TIONACTh B ICHXOTPABMUPYIOIIYIO CUTYAIINIO

Tak, o muenuio A. H. Kpacukosa, ncuxorpaBMupytoleit curyarueit
SIBJIAIOTCs OOCTOSITE/ILCTBA, CKJIA IBIBAIOIIASICS HE CPa3y, & BCJIE/ICTBUE TIOBTO-
pEHUST HEraTUBHOTO BO3JIEHCTBUA Ha MCUXUKY MaTepU-YOUHIILI, T. €. PN aK-
KYMYJISIIIN OTPUIATe/IbHBIX aMonnii. OTpuriaresibHbie SMOIH Ha (hoHe Hera-
TUBHOI'O BO3JIECTBUS BHENTHUX (DAKTOPOB Ha MCUXUKY BO3MOYKHDI Y YKEHIIIH-
HbI, KoTopast busndeckn pojamia pebeHka |[8].

HecMmoTpst Ha nMeronuecs: TUCKYyCCHI, MIPOBas MPAKTUKa CKIOHIETCS
K TOMY, 9TO OTBETCTBEHHOCTH 3a yOUiCcTBO Oy/1eT HECTHU Ta, KEHIIIHA, KOTOPast
BBIHOCUJIA U POJINIa pebeHKa.

Takum 0Opa30oM, € TIeJBbI0 pelieHns YKa3aHHbIX TPOoOJIeM WHCTUTYTa,
CYyppOraTHOTO MaTepUHCTBA IMpeJ/IaraeM CJeyIolee:

1. Koukperuzuponath jucnosuiuio cT. 106 YK P®, 3amenus cioBo

«MaTb» Ha «POJUTEJBHUITY> B CJIeAYIONell pefakiun: «YOuiicTBO
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JKEeHIIHOM-PONTEILHUIIEH POXKIaeMOro €0 pebeHKa BO BpeMsl NN
cpasy »Ke I10cJie POJIOB, a PABHO YOUNCTBO »KEHIUHON POXKIEHHOIO
e10 pebeHKa B YCJIOBUAX IICUXOTPABMUPYIONIEH CUTyallu WA B CO-
CTOSIHUU IICUXMYECKOIO PACCTPOICTBa, HE MCKJIIOYAIOIIEI0 BMEHsIe-
MocTu». COOTBETCTBYIOIIEe HOBOBBEJIEHNE CIIOCOOCTBYET UCKJIIOUe-
HUIO PACHIIPUTEIHLHOIO TOJIKOBAHIE JAHHOTO COCTaBA.

2. Ilpunars denepanbubiii 3akoH «O cypporaTHOM MaTepUHCTBE», B
KOTOPOM OYJIyT PACKPBIThI OCHOBHBIE IIOHATUS JAHHBIX IIPABOOTHO-

IIeHued.
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