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AHoOTaImua

Cpenu mojoTpacjied POCCHUCKOTO TPaKJAHCKOTO IIpaBa Hacje[CTBEHHOE IIPAaBO
paccMarpuBaeTcs Kak Haubosiee crabuibHasg. OfIHAKO B CHJIY IPOUCXOAAMIMX B IIOCTIEHEE
BpeMs U3MeHEeHUH B 0011eCTBe, YCI0KHEHNSA 00I1eCTBEHHBIX OTHOIIEHUH, COBEPIIEHCTBOBAHUS
TeXHOJIOTUH HAOII0IAI0TCA M3MEHEH N U B HACJIe/[CTBEHHOM IpaBe. Takue Ipo1ecchl BHI3HIBAIOT
HeoOXOIMOCTh MOJIEPDHU3AIUN HACJIEACTBEHHOTO 3aKOHOJaTeabcTBA. Tak, B POCCUHCKOM
HaCcJIe[ICTBEHHOM IIpaBe ¢ 1 HIOHA 2019 TI. INpeAyCMOTpPeHa BO3MOXHOCTb COCTaBJIEHUSA
COBMECTHOTO 3aBeIaHUsA CYIPYroB. B /aHHOU cTaTbe paccMaTPUBAIOTCA OCOOEHHOCTU
MUHCTUTYTAa COBMECTHOI'O 3aBelllaHus CYIPYTOB U CyIIeCTBYIOLUe IIPaBOBble Kosuuauu. Ilo
MHEHHIO aBTOPOB, HEOOXOIIMO BHECTU U3MEHEHUs B IOJI0KEHUS POCCHICKOTO I'PaX/IaHCKOTO
3aKOHO/IaTeJIbCTBA B YACTH YCTAHOBJIEHUA COBMECTHOTO U3MEHEHHU UJIA OTMEHbl COBMECTHOTO
3aBellaHUA CYIPYroB, a TaKKe BBeJeHHe 3alpeTa Ha OTMEHY COBMECTHOI'O 3aBelaHU:d
IIePeKUBIINM CYIIPYTOM.

KiaroueBble cJjoBa: 3aBelllaHye, HACJAeJCTBEHHOE IIPaBO, COBMECTHOE 3aBelllaHue
CYIPYTOB, CYIIPYTH, UMYIIECTBO, OPaK.
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Abstract

Among the subsectors of Russian civil law, inheritance law is considered the most stable.
However, due to the recent changes in society, the complication of social relations, the
improvement of technologies, changes are also observed in inheritance law. Such processes
necessitate the modernization of hereditary legislation. So, in the Russian inheritance law from
June 1, 2019, the possibility of drawing up a joint will of the spouses is provided. This article
examines the features of the institution of joint will of spouses and existing legal conflicts.
According to the authors, it is necessary to amend the provisions of Russian civil law in terms of
establishing a joint change or cancellation of a joint will of spouses, as well as the introduction of
a ban on the cancellation of a joint will by the surviving spouse.

Key words: will, inheritance law, joint will of spouses, spouses, property, marriage.

CornacHo TOJOXKEHHUSIM TPaKJAHCKOTO 3aKOHOJATENIbCTBA COBMECTHOE
3aBeIIaHKe MPEACTABISAECT COO0N pPa3sHOBUIAHOCTH 3aBEIIAHMS, KOTOPOE COCTABISIETCS
rpaXKaaHaMu, MEXKIY KOTOPBIMH 3aKkiaiodeH Opak. [[7s cocTaBieHUss COBMECTHOTO
3aBellaHrs HE0OXOAUMBI TPABOBbBIE MPEANOCHUIKH, CBS3aHHBIE C 3aKJIFOUECHUEM MEKIY
auuaMu  Opaka B MOpPSAKE, MPEAYCMOTPEHHOM POCCHUHCKOM TpaXKJIaHCKUM H
CEMEWHBIM 3aKOHOAATENbCTBOM. B oTcyTcTBHE O(DUIIMATBHOTO IOPUIUYECKOTO
o opMIICHUST OTHOIICHUN MEXKIY MYKYMHOU M KEHITUHOW 3aBelanue opopmisieTcs
WHJMBUIYaJIbHO B OTACIBHOCTH KaXAbIM U3 HUX. COBMECTHOE 3aBEIIaHUE HE MOXKET
OBITh OPOPMIICHO MPH HAIMYMH COBMECTHBIX JETEM, COBMECTHOM COOCTBEHHOCTH,
JUIUTENIBHOTO TEpHUoJia MPOXKUBAHUS M BEACHUS XO3SMCTBA, HO B OTCYTCTBHUE

3aperucTpupoBaHHOrO Opaka [1].
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AHanu3 HacleICTBEHHOI'0 3aKOHOAATENIbCTBA PAia 3apyOEKHBIX CTPaH TOBOPUT
O TOM, YTO B HEKOTOpPhIX TOCYAAapCTBAX COBMECTHOE 3aBEIIAHHE CYIPYIOB
IIPAKTUKYyETCs He IepBul rox. Hampumep, B ['epManuu cocraBiieHUE COBMECTHOIO
3aBEIIaHMs] PACHPOCTPAHEHO CpPEIM HaCEeJIeHHs, IOCKOJIbKY OCHOBHOW IIEJIBIO
COCTaBJICHHUS COBMECTHOTO 3aBEIaHUs  SBISIETCS  paclpe/ielieHue  aKTHUBOB
Hacnenoaareneid. Ecnu Mex iy Hacneo1aTensiMu 3akiitoueH Opak, To Cynpyry BIpaBe
COCTaBHTb €JIMHOEC COBMECTHOE 3aBelianue [2].

[Ipu 3TOM rpaxkgaHCKOE 3aKOHOAATENbCTBO I epMaHuu MpeaycMaTpuBaeT, YTo
COBMECTHOE 3aBEIIIAHUE COCTABJISETCS OJHUM CYNPYTOM, a MOJMUCHIBAETCS 00OUMH.
HNmeHHO Tako MOPSA0K BBIACISIET HEMEIKYIO0 KOHCTPYKIIMIO COBMECTHOTO 3aBelIaHus
cpenu MHBIX. Poccuiickoe Tpa)IaHCKOe 3aKOHOAATENbCTBO IMPEAYyCMATPUBAET, UYTO
CYNpPYTHU COCTaBISIOT olIuiee 3aBemanue BMecte. HecMoTpst Ha pa3Huily B MOpsIKe
COCTaBJEHUS, B I€JIOM HMHCTUTYT COBMECTHOIO 3aBEUIaHUsA, JEUCTBYIOUIMN B
POCCHIICKOM TpakJIaHCKOM TpaBe, ObUT 3aMMCTBOBaH M3 HEMEIIKOTO TPa)JIaHCKOTO
3aKoHOAaTeIbCTBa [3].

B aHrinocakcoHckoil NMpaBOBOM CHUCTEME MPEAYCMOTPEHO, YTO COBMECTHBIC
3aBEIIaHMs] COCTABIISIOTCS HE TOJBKO JUIAMU, MEXKIY KOTOPHIMU 3aKIII0OUEH Opak, HO
U JTUI[AMU, OTHOIIICHUS MEXIY KOTOPHIMU OQOPMIIEHBI HOPMAaMU MHBIX MOAOTPACIICH
IPaKIaHCKOTO IpaBa, HAPHUMEP, COCTABUTEIM COBMECTHOTO 3aBELIAHUS SIBISIOTCS
Ou3Hec-mapTHEpaMHu.

BrxiroueHue MOJI0KEHHsSI O COBMECTHOM 3aBEIIAHWU CYIPYI'OB B POCCHUHCKOE
HACJIEJICTBEHHOE IIPaBO MOPOJMIO MHOXECTBO CIOPOB MEXIY HCCIEIOBATEISIMU U
BOIIPOCOB, BO3HUKAIOIIMX Ha IMpAaKTHKEe. Bo MHOroM HajaM4ue MHOTIOYHMCIIEHHBIX
JUCKYCCUIl W TOBBILIEHHONO HAy4YHOI0 HHTEpeca K JAaHHOW TEME CBA3aHO C
YKOPEHHMBIIMMCSI MOAXOAOM B POCCHWCKOM HACJEJACTBEHHOM IIpaBe B IOHUMAaHUU
3aBEIaHMs. 3aBEIaHNE HA IPOTSKEHUU MHOTHX JIET KAK MUHCTUTYT HACJIEACTBEHHOIO
IpaBa paccMaTpUBAJIOCh B KayeCTBE BOJICU3BABICHUS OJHOTro cyoObekTa. Takoe
3HAUEHUE 3aBellaHusl ObLIO 3aKpEIUIEHO B HOpMax ['pakIaHCKOro Kojaekca
Poccuiickoit ®enepanuu (nanee no tekcty — ['K P®) o HacnenoBanuu mo

3aBCIIaHHUIO.
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[Tonoxenus ct. 1119 'K P® npenycMaTpuBaroT, 4TO COCTaBUTEND 3aBEIIAHUS
BIIpAaBe 3aBellaThb CBOE MMYIIECTBO JIOOBIM JIMIIAM, IO CBOEMY YCMOTPEHUIO
ONPEAECIUTh HACIIEIHUKOB, JIMIIUTh HACIEACTBA HECKOJBbKUX HACIECIHUKOB WU BCEX
0e3 ykazaHHs TPUYMHBI, a TaKXKe CJeJlaTh B 3aBCIIAHUM WHBIC PACTOPSIKECHUS.
CBeneHus1, U310°KEHHBIE B 3aBEIIAHUM, COCTABIISIIOT HACIEACTBEHHYIO TaliHY.

CoBMmecTHOE 3aBEHIaHUE MPEAIONAraeT JOCTHKEHUE COTJIACHS MEXKIY €ro
COCTAaBUTEISIMU OTHOCUTEIBHO TOTO, KOMY JOJDKHO TMEPEeUTH HUMYIIECTBO,
COCTaBIIAIOIIEE HACIEACTBEHHYI0 Maccy. COOTBETCTBEHHO, O0OOMM CyNpyram
W3BECTHBI CBEJICHUS, COCTABJISIIOIINE HACIEICTBEHHYIO TaiHy. Kpome Toro, eciu B
JTajdbHEUIIEeM OJWH U3 CYNPYroB MpPUMET pelieHue 00 OTMEHE COBMECTHOIO
3aBEelIaHUS U O COCTaBJIICHHMH COOCTBEHHOI'O, WHIWBHIYaJIbHOTO 3aBEIlIaHUs, TO O
COBEPIICHUU YKAa3aHHBIX JIEUCTBUN HEOOXOJIUMO YBEIOMHUTH BTOPOTO COCTABHUTEIISI
3aBemanus [4].

Bo3HukaeT BOIpoOC: HE CTAHET JIM TAKOE YBEIOMJICHUE pa3riallleHUEM TailHbI
3aBelllaHMs], a Takke He OyJeT UM ONHCAHHBIA TPHUMEDP SBIATHCS HAPYIICHHEM
cB00OOIbI 3aBemanus? B qaHHOM citydae HaOI0aeTCsl MpaBoOBasi KOJUIM3HS, KOTOPast
CBsI3aHa C HAIMYMEM IPOTUBOPEUUN MEXTY OOIIMMH U CTICIIHAILHBIMU MOJI0KEHUSMHU
HACJIEACTBEHHOI0 npasa. [IoMUMO 3TOro, J0THKa 3aKOHOAATENS], CBA3aHHA C LEISIMU
BBE/ICHUSI MHCTUTYTa COBMECTHOI'O 3aBEIllaHUsl CYNPYroOB, HAPYMIAETCs, MOCKOJIBbKY
COBMECTHOE 3aBCIIAHME IMPEANOJIAracT COBEPIICHUE CYNpPyraMd COBMECTHBIX
JNEUCTBUU.

Hamuune 3akoHOOATeNbHOM  BO3MOXXHOCTM  M3MEHEHUS WM OTMEHBI
COBMECTHOI'O 3aBCLIAHUS OJHUM H3 CYNPYrOB BJEYET BBIBOJ O HEHAJAEKHOCTH
JAHHOTO MHCTUTYTA. BBIXOAWT, 4YTO MNEPEKUBIINNM CYNPYr BIIPABE OTMEHUTH
COBMECTHOE 3aBeljaHHE. TakKoe TMOJOXKEHHE CO34aeT  BO3MOYKHOCTH  JUIA
37I0ynoTpeOseHus MpaBaMu HEAOOPOCOBECTHBIM 3aBElIaTeNeM, KOTOPBIA TOCIe
CMEpPTH CYNpyra MOXET PAaCHOPSAUTBCA COBMECTHBIM HMYIIECTBOM MNPOTHUB BOJIH
IPYroro cympyra.

OnrtumanbHbIM ~ pPEIIEHWEM  ONMCAHHOW  CUTyallud  MPEICTABISACTCS

YCTAaHOBJICHHUC 3aKOHOAATCIIbHOI'O 3allp€Ta Ha OTMCHY COBMCCTHOI'O 3aBCIIAHHA
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MEPESKHUBIIIAM CYMPYTOM B OTHOIICHUH UMYIIECTBA, HA KOTOpPOe O(OPMIICHBI IpaBa
HACJICTHUKOB yMmepiiero cynpyra. OJHako caMbiM ONTHMAJIBHBIM PEIICHUEM
CIIOXKUBIIICHCST CUTYallMH TPEACTABIISICTCS BBEACHHE 3aKOHOMATEIHLHOTO 3alpeTa Ha
OTMEHY COBMECTHOTO 3aBEIaHUs TEPEKHUBIIMM Cyrnpyrom [5].

Takum  oOpazom, 1eaecooOpa3HbM  TMIPEJCTABISCTCS  YCTpaHEHUE
PacCMOTPEHHON TMPaBOBOM KOJUIM3WHM IOCPEJACTBOM BHECCHHMS W3MCHCHUH B
TIOJIOKCHHSI POCCHICKOTO TPaXKJTaHCKOTO 3aKOHOJATEIbCTBA B YaCTH YCTAaHOBJICHHS
COBMECTHOTO U3MCHCHHMSI WJIM OTMEHBI COBMECTHOTO 3aBEIIaHMS CYNPYTOB, a TAKXKE
BBCJICHUE 3amlpeTa Ha OTMEHY COBMECTHOI'O 3aBEIIaHUS TMEPEKUBIIUM CYIPYTOM.
Bompoc 00 00s3aHHOCTH YBEIOMJICHHSI CYINpyra B Cliydae OTMEHBI COBMECTHOTO
3aBCIIAHMS JIOJDKEH OBITh PEIICH IMOCPEACTBOM BBEACHHS IOJOXKEHUS 00 OTMCHE
yJIOCTOBEPECHHSI HOTAPUYCOM TTOCIICYFOIIET0 N3MEHEHUS WITU JOTIOTHCHUS 3aBEIaHuUs
OJITHUM M3 CyIpyros [6].

Takoit cmoco® pemieHHus CIOXKUBIIECHCS CUTyallMd BHAMTCS HauOoliee
NPAaBWIBHBIM U CIIPaBEIMBBIM, TOCKOJIbKY, KaK CIEAYET U3 IOPUIUUYECKON MPUPOIBI
COBMECTHOTO 3aBEIIaHMs, IEUCTBUSA IO COCTABJICHUIO U YIOCTOBEPEHUIO COBMECTHOIO
3aBeIIaHMs COBEPIAIOTCS CyNpyraMu 000r0AHO. EnuHoNMYHbIE NEHCTBUS OJTHOTO M3
CYNIPYTOB, CBSI3aHHBIE C PACHOPSIKEHHEM COBMECTHBIM 3aBEIIaHHEM, MPUBOIAT K
yTpaTe COBMECTHBIM 3aBEIIAHMEM CBOEro 3HaueHus. [Ipu BO3HUKHOBEHUU MEXIY
CyNpyramMi pa3HOTJIACHM OTHOCHTEIbHO BHECEHHUS W3MEHEHUW B COCTaBJICHHOE
COBMECTHOE 3aBelIaHUE TaKOW CIOp MOXXET OBITh pelieH B cyneOHOM mopsiake. B
pamMKax cye0HOTO PaCCMOTPEHHUS CTIOpa OTHOCUTEIBHO PACTIOPSKEHUSI COBMECTHBIM
3aBEIIaHNEeM OO0S3aHHOCTh OOOCHOBAHHWS BHECEHHMS HM3MEHEHHH B COBMECTHOE
3aBEIIaHNE BO3JIATAETCS HA CYINPYra, KOTOPHIN 3asBUJI O HEOOXOIUMOCTH TIPHHSITHUS
TaKoro perieHus [7].

VY4uuTeiBasi MPaBOBYIO MPUPOIY COBMECTHOTO 3aBEIaHHS, HEOOXOAMMO Ha
3aKOHOJATEIHHOM yYPOBHE BHECTH 3aIpET, HE MO3BOJISIONINA COBEPIIATh KAKUX-TTHOO
pacTopsIUTENBHBIX JEHCTBUNA B OTHOIIEHUH COBMECTHOTO 3aBEIIAHUS TIOCTIE CMEPTH
ogHOro w3 cynpyroB. Ilpm 53TOM OYEBUAHO, YTO TaKOW 3ampeT JOJHKEH

npeaycMarpuBatb HMCKIIOYCHHA, CBA3aHHBIC C HCIIPABOMCPHBIMHA I[CI‘/'ICTBI/IHMI/I
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HACJICTHUKOB.

Jlaneko HEe BCE MCCIENOBATENM PACCMATPUBAIOT COBMECTHOE 3aBELIAHUE
CYNpYyroB KaK orpaHUuYeHHE CBOOO/IbI 3aBenanus. Hapyiienuem cBOOO b 3aBeIIaHus
SBJISICTCS] HAPYILICHUE BOJIEU3bSABICHUA 3aBemarens. [[pu cocTaBieHun COBMECTHOIO
3aBEIIAaHUsI OTCYTCTBUE TaWHbl 3aBEIIAHUSI 3aKOHOMEPHO W OIPaBAaHO, MOCKOJBKY
CIOCOOCTBYET JOCTHXKEHHUIO 0011IeH 1[I — COBMECTHOMY BOJIEU3bsBIECHUIO. BrionHe
BO3MOYKHO, YTO IIPU COCTABJICHUU PAa3HbIX 3aBEIIIaHUI 3aBeIaTeNId yKa3aau Obl OJTHUX
U TE€X XK€ JIUII, TOATOMY MPUMEHEHHE KOHCTPYKIIMU COBMECTHOTO 3aBEIIAHUS B TAHHOM
cllydae momnpocty obserdaet npoiecc [8].

CroxuBmiascsi HoOTapuajibHasi TMpPaKTUKa TOBOPUT O IMIOCTOSSHHOM POCTE
MHTEpeca B  OTHOIIEHHWHM COBMECTHOTO  3aBEIIAHUS, OJHAKO, YyYMUTHIBas
HEMPOJOJKUTEIBHBIM CPOK JEUCTBUS JTAHHOTO IPABOBOIO HMHCTUTYTA, JAWHAMHUKA
pocTa MOKa SBIAETCS HU3KOW. I POCCHUHCKOM IIPaBOBOM CHUCTEMBI WHCTUTYT
COBMECTHOTO 3aBEUIaHUs SBISETCA HOBBIM, MOTOMY HEOOXOAMMO, YTOOBI MPOIILIO
BpeMmsi, chOpMHUPOBAIOCH JOBEPHE U COTJiacue MEXIy cynpyramu. MIMeHHO 1o 3Toi
NpPUYMHE MHCTUTYT COBMECTHOTO 3aBEIIaHUsi BOCTPEOOBaH MEXIy CyMNpyramw,
KOTOpBIE TPOXWIM B Opake OOJbIIyI0 4YacTh XU3HMU. Ha Ham B3rasia, ¢ UENbio
paclpoCTpaHEHUs TMPUMEHEHUS HWHCTUTYTa COBMECTHOIO 3aBEIIaHUsl CYINPYTOB
HEOOXOJMMO TIOBBIIIATH YPOBEHb TMPABOBOM KYJIbTYpbl, a TaKXKe YCTPAHHUTH

HMCIOIIUCCA IIPABOBBIC KOJLIIU3UU.
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