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Annorarus

K ocHOBHBIM cyObeKTaM IparkKJIaHCKUX IIPABOOTHOIICHUN I'PaKIaHCKOE 3aKOHO A~
TEJIbCTBO OTHOCHUT I'DazK/IaH U IOPUINYecKnX JuIl. [[1s yqacTus B HEKOTOPBIX ITPABOOTHO-
MIEHNAX, PErYINPYEMbBIX I'PaKIaHCKIM 3aKOHOJIATETHECTBOM, HEOOXOIMMO HAJIIMINE 0CO00-
ro craryca. TaK, JJId OCyHIeCTBJICHU A Hpe,Z[HpI/IHI/IIVIaTe.HbCKOI'?I AeATCJIbHOCTU I'pazKJaHUH
JIOJIZKEH TIOJIyIUTh CTATyC WHJWBUYAJTBLHOTO IpEIINpPUHUMATENS, a IOPUINIEcKOoe JIUIO
JIOJIZKHO UMETh HaIJIEXKAIYI0 OpPraHn3aIllioOHHO-TIPpaBoOBYI0 dopmy. OTHAKO B JIEHCTBYIO-
IeM I'ParkJaHCKOM 3aKOHO/IATE/ILCTBE BCTPEYAIOTCHd Pa3Hble OIPeJIe/IeHns TeATeTbHOCTI
YYIaCTHUKOB I'pazkKJaHCKOro obopora. /[y oqHIX 3aKOHOJATE b YHOTPEOIsdeT KOHCTPYK-
IO <«IIPEJITPUHUMATEIbCKAS JIEATETbHOCTDY, IS JIPYTUX — <«JIeATeIbHOCTh, ITPUHOCH-
mas JI0Xo/». B TaHHOI cTaThe pacCMaTPUBAIOTCS TUCKYCCHOHHBIE BOIIPOCHI COOTHOIITEHUS
HMOHATUN «IIPEIITPUHUMATETHCKAS JIEATETBHOCTEY U «JI€ATeTbHOCTD, TPUHOCAIIAS JIOXOT.
ABTOp HWINET TyTH pa3rpaHUYIeHUsT JeSITEeTbHOCTH MPO(QeCCHOHATBHBIX KOMMEPCAHTOB —
KOMMEPYECKUX OPTraHu3aIuil 1 UHINBUIYAJIbHBIX TPEIIIPUHUMATECH — U CyObEeKTOB, He
IIpeC/IeIyIONINX N3BJIeUeHne TPUOBLIN B Ka9eCTBE OCHOBHOI TIEJTH CBOE TeATeTbHOCTH, —
HEKOMMEPUYECKNUX opranusaruii. B gannoii pabore aBTOp NPUBOJAUT MHEHUS OTE€YeCTBEH-
HBIX YYEeHBIX-TIPABOBEJIOB 0 JAHHOMY BOIPOCY U IMO3UINIO 3aKOHOIATE I, U3JIOXKEHHYIO
B JEUCTBYIOIUX HOPMATUBHO-IIPABOBLIX aKTaX, IIPOBOAUT CPaBHUTEJILHBI aHaJIN3 U3Me-
HEHUIl IPazkJIaHCKOrO 3aKOHOJIATETHbCTBA, CBA3AHHBIX C IIPABOBBIM ITOJIOYKEHUEM OPU/IU-
YEeCKUX JIUI, JesaeT IIPeJJIOKEeHU O JaJIbHeHIeM pa3BUTUU IIPABOBBIX HOPM, PeryJIupy-
IOIUX JeATeTbHOCTD IOPUIMIECKUX JIUIL ¥ WHUBU/IYAJIbHBIX IIPeIIIpUuHuMaTesieit B cpepe

N3BJICYCHUA NUMU JOXOJa OT CcBOeR JAeATCJIbHOCTH.
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Abstract

The civil legislation places citizens and entities among the principal subjects of
the civil matter. In order to take part in certain civil matters which are regulated
by the civil legislation, it is necessary to have a special status. So, to lead business
activity a citizen has to obtain the individual entrepreneur status and an entity has
to get a proper organisational and legal form. However, in the modern civil law, there
are different concepts of civil turnover participants activity. The legislator applies two
different formulas, namely business activity and profitable activity, to different types of
these participants. This article touches upon debatable questions on correlation between
the notions of business activity and profitable activity. The author tries to find the ways
to differentiate the activities of professional businessmen (commercial organisations and
individual entrepreneurs) and subjects which do not set the profit as the main goal of
their activity (non-profit organisations). In this article, the author gives the opinions of
Russian law scientists on this issue and the position of the legislator which is stated in the
modern legislative acts. He also makes a comparative analysis of the changes in the civil
legislation connected with the legal position of artificial persons and makes propositions
on the further development of the legal norms which regulate the activity of artificial

persons and individual entrepreneurs as concerns gaining profit from their activity.

Key words: business activity, profitable activity, commercial organisations, non-profit

organisations.

Coruracuo 1. 1 cr. 2 ['pazkiarckoro Kojgekca P@, rpazkiaHcKoe 3aKOHO-
JIATEJILCTBO CPEJIM IIPOYEro peryaupyeT OTHOIIEHUS MeXK Ty JINIIAMU, KOTOPbIE

OCYHIECTBJIAIOT IIPEAIIPUHNMATCIbCKYIO HeATCJIbHOCTL, UM C UX YydaCTHUEM

1].

Nexopst n3 nosoxkenuit adb3ana 3 1. 1 ct. 2 'K P®, npeanpunnmaresib-
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CKOM JIeATe/IbHOCTBIO CJIEJyeT CUNTATh CAMOCTOATENILHYIO, OCYIIECTBIAEMYIO
Ha CBOII PHUCK JIesSITe/IbHOCTh, KOTOPas HallpaBJ/ieHa Ha CHUCTEeMATHYeCKOe I10-
JIydeHue TpUOBLIN OT IM0JIb30BaHUsT UMYIIIECTBOM, IPOJazKi TOBApOB, OKa3a-
HUSI yCJIYT WM BBIIOJHEHUsT pabOT JIMIAME, KOTOPbIE 3aperucTPUPOBAHbI B
KadyecTBe peJIIIpHHIMATE e B yCTAaHOBJICHHOM 3aKOHOM TTOPSIJIKE.

[IpennpuHIMaTE/IbCKas JeSITEeJIbHOCTb OCYIIECTB/IsIeTCsl JINOO CIIel-
aJIbHO CO3JIAHHBIMU C OIPEJIEIeHHON (-bIMI) Tesbio (-sIMU) CyObekTaMu —
IOPUINIECKIMU JINIAME, JTIOO0 IparkKaHaMi, KOTOPhIE 3apErnCTPUPOBAHBI B
KadyecTBe WHIUBUIYaJIbHBIX ITPEIITPIHIMATEICH.

['pazk1aHCKOe 3aKOHOIATE/IbCTBO Pa3/imdaeT PUINIecKre JINa B 3a-
BHCHMOCTH OT TIeJIN UX CO3JiaHus. TaK, ecjim opraHu3alus B Ka4eCTBe OCHOB-
HOIT CBOEIT T1eJTH, OTIpeIeIeHHOI B ee yIPeIUTEeTHHOM JIOKYMEHTE, TTPecieyeT
u3BJIeUeHNe MPUOBLLIN, OHA IPU3HAETCS KOMMepuecKoil. Ecin ke Takoit «Mep-
KAHTWJIbHOI» IeJ B Ka4eCTBE OCHOBHOI opraHusaliieil He 3asiBJIeHO, a I0-
JIydeHHasi MPUObLIL MEXKJIy YUaCTHUKAMU OpraHu3alliid He PacIpeesseTcs
— oHa cumnraercs HekomMepdeckoii (1. 1 ct. 50 'K P®),

ITo cBoeit cyTu npeanpuHIMaTe/ILCKONR JeITeIbHOCTbIO JIOJIZKHbBI 3aHU-
MaTbCsl IMEHHO KOMMEpYeCKne OpraHu3allui, CTaBdIlne Ha IIepBoe MeCTO B
CBOEIT JIeITe/IbHOCTHU 0Ty YeHNe IIPUOBLIN 1 OTKPBITO IIPOBO3TJ/IAIIAIOIIIE 9TO
B CBOUX YUPEINTEIbHBIX JJOKyMeHTax. Kak Obl B IIPOTUBOIIOJIOKHOCTH UM CO-
3JIaI0TCsI HEKOMMepUecKue opranm3annn. Llenb Takux opranusamuii — J10CcTu-
»KeHne 00IIeCTBEHHBIX OJ1ar B COIUAIBLHOIT, 0J1ar0TBOPUTE/ILHOM, KYJIBTYPHOII,
obpa3oBaTe/IbHOI, Hay4dHOI 1 yIpaBJIieHdYecKoil ccepax, B chepax pa3sBUTHS
dusnyueckoit KyJIbTypbl U CIIOPTA, pa3penieHns ClopoB 1 KOH(JIMKTOB, OXPa-
HbI 3710POBbsI I'DayKJiaH, YIOBJIETBOPEHUs JYXOBHBIX U MHBIX HEMaTepHaJib-
HBIX TOTPEOHOCTEN I'parkKJaH, 3allUuThl 11paB, 3aKOHHBIX NHTEPECOB I'park JIaH
1 OpraHu3aliii, OKa3aHms IOPUIMIECKO TOMOIIN, a TaKyKe B MHBIX cdepax
JeATeIbHOCTH [2].

IIyakT 4 crarbm 50 'K P® mpemycmarpuBaer, 9To HEKOMMepUYECKUe
OpraHu3ali MOI'YT OCYIIECTBJIATH IMPUHOCAILYIO JTOXOJ JIesATeJIbHOCTh, HO
TOJIbKO B T€X CJIyYasiX, €CJIM 9TO MPEJyCMOTPEHO UX YCTaBaMU, 1 JIUIIb I10-

CTOJIbKY, IOCKOJIbKY 3TO CJIYKUT JIOCTUZKEHUIO IieJieil, pajl KOTOPbIX OHU
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CO3JIaHbI, & TAKYKe, eCJIU 3TO COOTBETCTBYET STUM IIEJISIM.

Yro npejcraBiasger coboil JeATeTbHOCTb, TPUHOCAIIAS JTOXO, U Kak
OHA COOTHOCHUTCS C TTPEITPUHIMATEBCKOI 1eATETbHOCTBIO, OCYIIECTBIISIEMOIT
KOMMEPYECKUMI OpraHu3alusaMi 1 WHIUBUIYAIbHBIMI TPEITPUHIMATE S
M’

JlaHHBIM BOTIPOCOM yiKe JTOJITOe BPeMs 3aJIal0TCs yUeHble-TTPaBOBE/IbI,
1 BapuaHTOB OTBETOB Ha Hero y HuX Hemasio. Tak, mo muenuio K. IT. Kpsa-
JKEBCKIX, MPUHOCAIAsA JIOXOJ/bI JIeATETbHOCTh HEe MOXKET OBITH PaccMOTpe-
Ha KaK MpelpuHIMAaTeTbCKasd, ITOCKOJILKY OTCYTCTBYIOT TJIaBHbIE KPUTEPUH
IpelpUHIMATEIbCTBA, ycTaHoBaeHHbIe ¢T. 2 'K P®: «moydenue npuobI-
JIM, CAMOCTOSATE/IbHOCTb U OCYIIECTBJIEHNE ee Ha CBOM PUCK, UYTO CBA3AHO C
CYIIeCTBOBaHUEM CYOCHIMAPHOI OTBETCTBEHHOCTU COOCTBEHHUKA HAPSAIY C
MaKCUMaJIbHO YCEUEHHON MMYIIEeCTBEeHHON 0a30ii cOOCTBEHHON OTBETCTBEH-
HOCTH YUIPEXKJCHUS, HECTAHIAPTHBIM UMYIIECTBEHHBIM PEXKIIMOM 9TOH Oa3bI
1 CIEIUAJIBHOM TPABOCIOCOOHOCTHIOY [3].

FO. I'. JIeckoBa camTaeT, 4To «IPUHOCSIIAST JIOXO/] JeATEIbHOCTD B Psijie
caydaeB OyjleT oTBeYaTh 3aKkperieHHbIM B ¢T. 2 'K P® npusznakam mpeinpu-
HUMATETHLCKON JedTeTbHOCTH. K TaKUM Mpu3HaKaM OYJeT OTHOCUTLCS:

— U3BJICYEHUE MMPHUOBLIN;

— OCYIIEeCTBJIEHNE TTPUHOCATIIEN JTOXO/T JeATe/ILHOCTH Ha CBOI PUCK;

— OCYIIECTBJIEHNE TTPUHOCAIIEH T0X0, JedTeTLHOCTU MO/ CBOIO NMY-

IMECTBEHHYIO OTBETCTBEHHOCTD [4].

[To cyTu, cTaBuTCs 3HAK TOXKAECTBA MEXKTY ITPEIITPUHUMATEIHLCKON J1e-
SATETHLHOCTBIO U JIEATETHbHOCTHIO, TPUHOCATIIENH JTOXO/I.

Touka spenust O. A. TapaceHKo ¢BOJUTCS K TOMY, 9TO HOHSITHE «IPHU-
HOCSIIAs JIOXO/T JIeITETbHOCTDY CJIEJIYET TPAKTOBATDH KaK IOHITHE «ITPEIIPH-
HUMATE/IbCKAs JIesITe/IbHOCTBY [5].

OrBeT 3aKOHOJATE/I HA 9TOT BOIPOC MOXKHO HalTH B 11. 2 cT. 24 O3
«O HEeKOMMEPYECKIX OpraHu3allisixX», KOTOPBIH 3aKperisgeT MPaBo HEKOM-
MepYeCKOl OpraHu3alni Ha OCYIIECTBJICHNE IIPEAIPUHIMATE/IHCKON 1 NHOMI
MPUHOCATIEN JIOXOJT JeATeTHLHOCTH JIUITH TOCTOJIBKY, TTOCKOJIBKY 3TO CJIYZKUT

JOCTUZKECHUIO ueﬂeﬁ, padud KOTOPbLIX OHa CO3AaHa M1 COOTBETCTBYET YKa3aHHbLIM
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1eJIsIM, TIPU YCJIOBUU, 9TO TaKas JIesdTeTbHOCTDh yKa3aHa B €ro yIpeanTe b
HBIX JIOKYMeHTax. [IpuHocdineir 10XoJ AedATeTbHOCTBIO MPU3HAETCS TTPUHO-
cAtee NpuoBLIL MPOU3BOJICTBO TOBAPOB U YCJIYT, OTBEYAIONINX IEJIsIM CO3/Ia-
HUsI HEKOMMEPYECKON OpraHu3allii, a TakKxKe NMpuobpeTeHne W peasn3aliust
IEHHBIX OyMar, UMYIIEeCTBEHHBIX U HEMMYIIECTBEHHBIX MPaB, YIacTHe B XO-
3AICTBEHHBIX OOINECTBaX U yJacTHe B TOBAPUINECTBAX Ha BEpe B KadeCTBE
BKJIQ[IHKa 2.

Mcxonst n3 3Toro, MpuHOCAIIYIO JI0XO/T JeATeIbHOCTh HEKOMMEPIECKIX
OpraHu3aIyil 3aKOHOIaTe b ONPeJIesIAeT KaK CoJiepzKaTe/IbHO 0oJiee TUPOKOe
MOHATHE, UeM JIeATeIbHOCTD MIPeAPpUHIMATEIbCKasg. TakimM 00pa3oM, mpe/i-
IPUHUMATETbCKAs JeATETbHOCTD SIBJIA€TCS PA3HOBUIHOCTHIO JeATETLHOCTH,
HPUHOCAIIEH TOXO/I.

ITpu sTom ciiestyer ormeruth, uto @3 ot 05.05.2014 «O BHecenun ns-
MeHnenuit B yiaBy 4 dactu neppoii 'K P® u o mpusnannm yTpaTuBIIIMN CHTY
OT/ICIbHBIX TIOJIOYKEHI 3aKOHO/IaTe/IbHBIX aKTOB PD» CcylecTBEHHO N3MEHT
IIpaBOBbIE HOPMbI, KOTOpbIe perynpyioT nojoxkenus 'K P® o opujgmaeckux
mutax [6]. Jdo Berymienust B cuty gantoro sakona B 'K PD ycranasiuba-
JIOCH, 9YTO HEKOMMEPYECKIe OPTaHm3alliil MOTYT OCYIIECTBIATH MPeIPUHI-
MaTEJIbCKYIO JIEATETbHOCTD TTOCKOJIBKY 3TO CJIYYKUT JIOCTUXKEHUIO TieJiell, pa-
JIN KOTOPBIX OHU CO3JaHbI, I COOTBETCTBYIOINLYIO 9TUM IessiM. OiHako BHe-
cernble B 'K P® m3menenus He ObLIN YUITEHBI 3aKOHOIATEIEM TPIMEHITE b
1o K 3 «O HeKOMMepUeCcKNX OpraHu3alisx», TPUBEeHHAs BbIIIEe CTAThI
KOTOPOro Ji0 cux 1nop jgeiicryer B pegakiuu or 2010 roga. Ecim B 'K PO
HOPMBI 00 OCYIIECTB/IEHNN HEKOMMEPUYECKUMU OpPraHu3aIusMy MpeIITpPUHI-
MaTEebCKON JledTe/bHOCTH yTpaTuin cuiy, To B @3 «O nHekoMMepuecKnx
Opranu3aIysax» OHM BCe elle JAecTBYIOT. B ¢Ba3u ¢ 4eM J10 BHECEHUS M3Me-
nHenuit B @3 «O HekomMMepUecKnx opranuzaiusixy» B Kiode @3 «O BHeceHun
n3Menennii B riaBy 4 gactu nepsoit 'K P® u o npusnanum yTpaTuBImMu Cu-
JIy OTJIEJbHBIX TOJIOKEHUI 3aKOHOIATeTbHBIX akKToB Pd» jTanHas mpaBoBas
KOJUIM3KA He OyIeT paspelieHa.

Vcxonst n3 BBINMIECKA3aHHOTO, CJEAYeT pa3rPaHMIUTh ITPEeIITPUHIMA-

TCJIbCKYIO JeATE/IbHOCTL U J€ATE/IbHOCTD, IIPUHOCAIIYIO JOXOJ: IIPaBO 3aHA-
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TUSI NEPBOI IPEJOCTABUTH MCKIIOUUTEJIHHO KOMMEPUECKUM OPTraHU3allisIM
1 UHAMBUIYAJBLHBIM [PEIIPUHIMATENSIM, TO €CTh CyObeKTaM, CIeralbHO
OPHEHTHPOBAHHBIM Ha, II0JIyYeHne IPUOLLIN, & 0 BTOPOil yIIOMUHATH KaK O JI6-
ATEJIbHOCTH, OcymeCTBﬂHeMOﬁ HEKOMMEPYIECKUMU OPTraHU3alAMM N ABJIAIO-
1elicst BropocTeneHHoil ((hbakyabTaTHBHOI) K OCHOBHOI COIUATBLHO MOJIE3HOI

JAEATEJIbHOCTU 9TUX IOPUIANYICCKUX JIMII.
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